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UTILITY ADJUSTMENT AGREEMENT AMENDMENT (Developer Managed)

[bookmark: Text6][bookmark: Text7](Amendment No.       to Agreement No.: -U-     )


[bookmark: Text9]THIS AMENDMENT TO PROJECT UTILITY ADJUSTMENT AGREEMENT (this “Amendment”), by and between , hereinafter identified as the “Developer”,  and      , hereinafter identified as the “Owner”, is as follows:

WITNESSETH
WHEREAS, the STATE of TEXAS, acting by and through the Texas Department of Transportation, hereinafter identified as “TxDOT”, proposes to construct the toll project identified above (the “Project”, as more particularly described in the “Original Agreement”, defined below); and
WHEREAS, pursuant to that certain Development Agreement (“DA”) by and between TxDOT and the Developer with respect to the Project, the Developer has undertaken the obligation to design, construct, and potentially maintain the Project, including causing the removal, relocation, or other necessary adjustment of existing utilities impacted by the Project (collectively, “Adjustment”); and
WHEREAS, the Owner and Developer are parties to that certain executed Project Utility Adjustment Agreement designated by the “Agreement No.” indicated above, as amended by previous amendments, if any (the “Original Agreement”), which provides for the adjustment of certain utilities owned and/or operated by the Owner (the “Utilities”); and
WHEREAS, the parties are required to utilize this Amendment form in order to modify the Original Agreement to add the adjustment of Owner facilities not covered by the Original Agreement; and
WHEREAS, the parties desire to amend the Original Agreement to add additional Owner utility facility(ies), on the terms and conditions hereinafter set forth.
NOW, THEREFORE, in consideration of the agreements contained herein, the parties hereto agree as follows:
1.	Amendment.  The Original Agreement is hereby amended as follows:
1.1	Plans.
(a)	The description of the Owner Utilities and the proposed Adjustment of the Owner Utilities in the Original Agreement is hereby amended to add the following utility facility(ies) (“Additional Owner Utilities”) and proposed Adjustment(s) to the Owner Utilities described in the Original Agreement [insert below a description of the affected facilities (by type, size and location) as well as a brief description of the nature of the Adjustment work to be performed (e.g., “adjust 12” waterline from approximately Highway Station 100+00 to approximately Highway Station 200+00)]; and 
[bookmark: Text17]     
(b)	The Plans, as defined in Paragraph 1 of the Original Agreement, are hereby amended to add thereto the plans, specifications and cost estimates attached hereto as Exhibit A.  
(c)	The Plans attached hereto as Exhibit A, along with this Amendment, shall be submitted upon execution to TxDOT in accordance with Paragraph 2 of the Original Agreement, and Paragraph 2 shall apply to this Amendment and the Plans attached hereto in the same manner as if this Amendment were the Original Agreement.  If the Owner claims an Existing Interest for any of the Additional Owner Utilities, documentation with respect to such claim shall be submitted to TxDOT as part of this Amendment and the attached Plans, in accordance with Paragraph 15(a) of the Original Agreement.  
1.2	Reimbursement of Owner’s Indirect Costs.  For purposes of Paragraph 6 of the Original Agreement, the following terms apply to the Additional Owner Utilities and proposed Adjustment:
(a)	Developer agrees to reimburse the Owner its share of the Owner’s indirect costs (e.g., engineering, inspection, testing, ROW) as identified in Exhibit A.  When requested by the Owner, monthly progress payments will be made.  The monthly payment will not exceed 80% of the estimated indirect work done to date.  Once the indirect work is complete, final payment of the eligible indirect costs will be made.  Intermediate payments shall not be construed as final payment for any items included in the intermediate payment.  
(b)	The Owner’s indirect costs associated with Adjustment of the Owner Utilities shall be developed pursuant to the method checked and described below [check only one box]:
|_|	(1)	Actual related indirect costs accumulated in accordance with (i) a work order accounting procedure prescribed by the applicable Federal or State regulatory body, or (ii) established accounting procedure developed by the Owner and which the Owner uses in its regular operations (either (i) or (ii) referred to as “Actual Cost”) or, 
|_|	(2)	The agreed sum of $      (“Agreed Sum”) as supported by the analysis of the Owner's estimated costs attached hereto as part of Exhibit A.
1.3	Advancement of Funds by Owner for Construction Costs.
(a)	Advancement of Owner’s Share, if any, of Estimated Costs
Exhibit A shall identify all estimated engineering and construction-related costs, including labor, material, equipment and other miscellaneous construction items.   Exhibit A shall also identify the Owner’s and Developer’s respective shares of the estimated costs. 
The Owner shall advance to the Developer its allocated share, if any, of the estimated costs for construction and engineering work to be performed by Developer, in accordance with the following terms:
|_|	The adjustment of the Owner’s Utilities does not require advancement of funds.
|_|	The adjustment of the Owner’s Utilities does require advancement of funds and the terms agreed to between the Developer and Owner are listed below.
[Insert terms of advance funding to be agreed between Developer and Owner.]

(b)	Adjustment Based on Actual Costs or Agreed Sum
[Check the one appropriate provision, if advancement of funds is required]:
|_|	The Owner is responsible for its share of the Developer actual cost for the Adjustment, including the identified Betterment.  Accordingly, upon completion of all Adjustment work to be performed by both parties pursuant to this Amendment, (i) the Owner shall pay to the Developer the amount, if any, by which the actual cost of the Betterment (as determined in Paragraph 9(b)) plus the actual cost of Owner’s share of the Adjustment (based on the allocation set forth in Exhibit A) exceeds the estimated cost advanced by the Owner, or (ii) the Developer shall refund to the Owner the amount, if any, by which such advance exceeds such actual cost, as applicable.  
|_|	The Agreed Sum is the agreed and final amount due for the Adjustment, including any Betterment, under this Amendment.  Accordingly, no adjustment (either up or down) of such amount shall be made based on actual costs.
1.4	Reimbursement of Owner’s Indirect Costs.  For purposes of Paragraph 6 of the Original Agreement, the following terms apply to the Additional Owner Utilities and proposed Adjustment:
(a)	Developer agrees to reimburse the Owner its share of the Owner’s indirect costs (e.g., engineering, inspection, testing, ROW) as identified in Exhibit A.  When requested by the Owner, monthly progress payments will be made.  The monthly payment will not exceed 80% of the estimated indirect work done to date.  Once the indirect work is complete, final payment of the eligible indirect costs will be made.  Intermediate payments shall not be construed as final payment for any items included in the intermediate payment.  
(b)	The Owner’s indirect costs associated with Adjustment of the Owner Utilities shall be developed pursuant to the method checked and described below [check only one box]:
|_|	(1)	Actual related indirect costs accumulated in accordance with (i) a work order accounting procedure prescribed by the applicable Federal or State regulatory body, or (ii) established accounting procedure developed by the Owner and which the Owner uses in its regular operations (either (i) or (ii) referred to as “Actual Cost”) or, 
|_|	(2)	The agreed sum of $      (“Agreed Sum”) as supported by the analysis of the Owner's estimated costs attached hereto as part of Exhibit A.
1.5	Responsibility for Costs of Adjustment Work.  For purposes of Paragraph 4 of the Original Agreement, responsibility for the Agreed Sum or Actual Cost, as applicable, of all Adjustment work to be performed pursuant to this Amendment shall be allocated between the Developer and the Owner as identified in Exhibit A hereto and in accordance with §203.092, Texas Transportation Code.  An allocation percentage may be determined by application of an Eligibility Ratio, if appropriate, as detailed in Exhibit A, provided however, that any portion of an Agreed Sum or Actual Cost attributable to Betterment shall be allocated 100% to the Owner in accordance with Paragraph 9 of the Original Agreement.
1.6	Betterment.
(a)	Paragraph 9(b) (Betterment and Salvage) of the Original Agreement is hereby amended to add the following [Check the one box that applies, and complete if appropriate]: 
|_|	The Adjustment of the Additional Owner Utilities, pursuant to the Plans as amended herein, does not include any Betterment.
[bookmark: Text14][bookmark: Text13][bookmark: Text15]|_|	The Adjustment of the Additional Owner Utilities, pursuant to the Plans as amended herein, includes Betterment to the Additional Owner Utilities by reason of [insert explanation, e.g. “replacing 12” pipe with 24” pipe]:      .  The Developer has provided to the Owner comparative estimates for (i) all work to be performed by the Developer pursuant to this Amendment, including work attributable to the Betterment, and (ii) the cost to perform such work without the Betterment, which estimates are hereby approved by the Owner.  The estimated cost of the Developer work under this Amendment which is attributable to Betterment is $     , calculated by subtracting (ii) from (i).  The percentage of the total cost of the Developer work under this Amendment which is attributable to Betterment is       %, calculated by subtracting (ii) from (i), which remainder is divided by (i).
(b)	If the above Paragraph 1.6(a) identifies Betterment, the Owner shall advance to the Developer, at least fourteen (14) days prior to the date scheduled for commencement of construction for Adjustment of the Additional Owner Utilities, the estimated cost attributable to Betterment as set forth in Paragraph 1.6(a) of this Amendment.  If the Owner fails to advance payment to the Developer on or before the foregoing deadline, the Developer shall have the option of commencing and completing (without delay) the Adjustment work without installation of the applicable Betterment.  [Check the one appropriate provision]:
[bookmark: Check4]|_|	The estimated cost stated in Paragraph 1.6(a) of this Amendment is the agreed and final amount due for Betterment under this Amendment, and accordingly no adjustment (either up or down) of such amount shall be made based on actual costs.
[bookmark: Check5]|_|	The Owner is responsible for the Developer Actual Cost for the identified Betterment.  Accordingly, upon completion of all Adjustment work to be performed by both parties pursuant to this Amendment, (i) the Owner shall pay to the Developer the amount, if any, by which the actual cost of the Betterment (determined as provided below in this paragraph) exceeds the estimated cost advanced by the Owner, or (ii) the Developer shall refund to the Owner the amount, if any, by which such advance exceeds such actual cost, as applicable.  Any additional payment by the Owner shall be due within sixty (60) days after the Owner’s receipt of the Developers invoice therefor, together with supporting documentation; any refund shall be due within sixty (60) days after completion of the Adjustment work under this Amendment.  The Actual Cost of Betterment incurred by the Developer shall be calculated by multiplying (i) the Betterment percentage stated in Paragraph 1.6(a) of this Amendment, by (ii) the Actual Cost of all work performed by the Developer pursuant to this Amendment (including work attributable to the Betterment), as invoiced by the Developer to the Owner.
(c)	The determinations and calculations of Betterment described in this Amendment shall exclude right-of-way acquisition costs.  Betterment in connection with right-of-way acquisition is addressed in Paragraph 15 of the Original Agreement.
1.7	Miscellaneous.
(a)	Owner and Developer agree to refer to this Amendment, designated by the “Amendment No.” and “Agreement Number” indicated on page 1 above, on all future correspondence regarding the Adjustment work that is the subject of this Amendment and to track separately all costs relating to this Amendment and the Adjustment work described herein.
(b)	[Include any other proposed amendments allowed by applicable law.]
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2.	General. 
(a)	All capitalized terms used in this Amendment shall have the meanings assigned to them in the Original Agreement, except as otherwise stated herein.
(b)	This Amendment may be executed in any number of counterparts.  Each such counterpart hereof shall be deemed to be an original instrument but all such counterparts together shall constitute one and the same instrument.
(c)	Except as amended hereby, the Original Agreement shall remain in full force and effect.  In no event shall the responsibility, as between the Owner and the Developer, for the preparation of the Plans and the Adjustment of the Owner Utilities be deemed to be amended hereby.
(d)	This Amendment shall become effective upon the later of (a) the date of signing by the last party (either the Owner or the Developer) signing this Amendment, and (b) the completion of TxDOT’s review and approval as indicated by the signature of TxDOT’s representative, below.



	APPROVED BY:
TEXAS DEPARTMENT OF TRANSPORTATION


By: 	
Authorized Signature

	
OWNER
	
[Print Owner Name]




By: 	
Duly Authorized Representative

	Printed
Name: 	
Title: 	
Date: 	
	Printed
Name: 	
Title: 	
Date: 	

	
	
DEVELOPER


By: 	
Duly Authorized Representative
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Name: 	
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Date: 	
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