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	Documenting (e)-Constraint Compliance on a (c)(26), (c)(27), or (c)(28) Categorical Exclusion



	Before making a determination that any project qualifies as a categorical exclusion (CE) under 23 CFR. 771.117(c)(26), (c)(27), or (c)(28), district environmental staff must use this form to explain how a project complies with each of the additional requirements at 23 CFR771.117(e) (the “(e)-constraints”), and obtain ENV’s approval of such explanation. This is in addition to the normal process for documenting a CE determination (e.g., the CE determination form in ECOS).  If ENV approves of the explanation of how the project complies with the (e)-constraints, this is not the final CE determination.   District environmental staff must proceed with conducting the CE analysis and any required public involvement, and then make a final CE determination in ECOS, if warranted. If at any time during the environmental review it is determined that this project violates any of the (e)-constraints listed at 23 CFR 771.117(e), this project must not be cleared as a (c)(26), (c)(27), or (c)(28) CE.

The following are the three types of CEs to which this additional requirement applies:

	· 
	(c)(26) – Modernization of a highway by resurfacing, restoration, rehabilitation, reconstruction, adding shoulders, or adding auxiliary lanes (including parking, weaving, turning, and climbing lanes)

	· 
	(c)(27) – Highway safety or traffic operations improvement projects, including the installation of ramp metering control devices and lighting

	· 
	(c)(28) – Bridge rehabilitation, reconstruction, or replacement or the construction of grade separation to replace existing at-grade railroad crossings

	

	Note that, as an alternative to using (c)(26), (c)(27), or (c)(28) and explaining compliance with the (e)-constraints using this form, district environmental staff may use the CE at 23 CFR 771.117(d)(13) to clear a project if the project meets the definition of a (c)(26), (c)(27), or (c)(28) CE and otherwise qualifies for a CE determination.  Unless there is a difference in approval authority for (c)-list versus (d)-list CEs within the district, then districts should simply use (d)(13) instead of (c)(26), (c)(27), or (c)(28).

	

	I. Project Information

	Project Name:
	<Enter Project Name>

	Project Limits From:
	<Enter Project Limits>

	Project Limits To:
	<Enter Project Limits>

	Control Section Job Number (CSJ):
	<Enter CSJ Number - List all associated CSJs>

	District(s)
	<Enter Name(s)>
	County(ies)
	<Enter Name(s)>

	Project Description:

	<Enter Project Description>

	

















	II. Constraint (e)(1)

	23 CFR 771.117(e)(1) – “An acquisition of more than a minor amount of right-of-way or that would result in any residential or non-residential displacements”

	Explain below whether the project would involve acquisition of more than a minor amount of right-of-way. More than 30 acres of new right-of-way, or more than 6 acres per linear mile within the project limits, would be considered “more than a minor amount of right-of-way” for purposes of this requirement.

	









	<Insert Explanation>

	

	Explain below whether the project would result in any residential or non-residential displacements.

	<Insert Explanation>

	

	III. Constraint (e)(2)

	23 CFR 771.117(e)(2) – “An action that needs a bridge permit from the U.S. Coast Guard, or an action that does not meet the terms and conditions of a U.S. Army Corps of Engineers nationwide or general permit under section 404 of the Clean Water Act and/or section 10 of the Rivers and Harbors Act of 1899”

	Explain below whether the project would need a bridge permit from the U.S. Coast Guard. If not, explain how it was determined that no bridge permit is required. Include citations to any reports, maps, schematics or other documents in ECOS relied upon for this conclusion. U.S. Coast Guard approval of a bridge lighting exemption is not considered a “bridge permit” for purposes of this requirement. 

	<Insert Explanation>

	

	Explain below whether the project would require an individual permit from the U.S. Army Corps of Engineers under section 404 of the Clean Water Act and/or section 10 of the Rivers and Harbors Act of 1899. If not, explain how it was determined that no individual permit is required. Include citations to any reports, maps, schematics or other documents in ECOS relied upon for this conclusion.

	<Insert Explanation>

	

	IV. Constraint (e)(3)

	23 CFR 771.117(e)(3) – “A finding of ‘adverse effect’ to historic properties under the National Historic Preservation Act, the use of a resource protected under 23 U.S.C. 138 or 49 U.S.C. 303 (section 4(f)) except for actions resulting in de minimis impacts, or a finding of ‘may affect, likely to adversely affect’ threatened or endangered species or critical habitat under the Endangered Species Act”

	Explain below whether the project would involve a finding of “adverse effect” to historic properties under the National Historic Preservation Act. If not, explain how it was determined that there is no adverse effect to historic properties. Include citations to any reports, maps, schematics or other documents in ECOS relied upon for this conclusion.

	<Insert Explanation>

	










	Explain below whether the project would involve a non-de minimis use of a Section 4(f) resource. If not, explain how it was determined that there is no non-de minimis use of a Section 4(f) resource. Include citations to any reports, maps, schematics or other documents in ECOS relied upon for this conclusion.

	<Insert Explanation>

	

	Explain below whether the project would involve a finding of “may affect, likely to adversely affect” threatened or endangered species or critical habitat under the Endangered Species Act. If not, explain how it was determined that the effect call for this project is either “no effect” or “may affect, not likely to adversely affect.” Include citations to any reports, maps, schematics or other documents in ECOS relied upon for this conclusion. If the effect call is “may affect, not likely to adversely affect,” citation to U.S. Fish and Wildlife Service concurrence letter must be provided. 

	<Insert Explanation>

	

	V. Constraint (e)(4)

	23 CFR 771.117(e)(4) – “Construction of temporary access, or the closure of existing road, bridge, or ramps, that would result in major traffic disruptions”

	Explain below whether the project would involve construction of temporary access, or the closure of a road, bridge, or ramps. “Construction of temporary access” means construction of a temporary ramp, lane, or other facility to provide through-traffic with the ability to bypass the area of construction; it does not include construction of temporary access to adjacent properties. “Closure of existing road, bridge, or ramps” means a temporary or permanent closure of a road, bridge, or ramp that requires traffic to depart from the facility and use another facility to reach its destination; it does not include lane closures where at least one lane remains open. Temporarily re-purposing a one-way travel lane as alternating two-way during construction activities is not a “closure of an existing road.” Closure of highway mainlanes is not a “closure of an existing road” if traffic is able to use frontage roads to travel in the same direction as the closed mainlanes.

	<Insert Explanation>

	

	If the project would involve construction of temporary access, or the closure of a road, bridge, or ramps, explain below whether such construction or closure would result in major traffic disruptions.  If not, explain why there would be no traffic disruptions, or why any traffic disruptions would be only minor in nature.

	<Insert Explanation (or if not, insert “N/A”>

	

	VI. Constraint (e)(5)

	23 CFR 771.117(e)(5) – “Changes in access control”

	Explain below whether the project would involve a change in access to or from interstate highway mainlanes. A change in access to or from other types of facilities is not considered a “change in access control” for purposes of this (e)-constraint.

	<Insert Explanation>

	

	VII. Constraint (e)(6)

	23 CFR 771.117(e)(6) – “A floodplain encroachment other than functionally dependent uses (e.g., bridges, wetlands) or actions that facilitate open space use (e.g., recreational trails, bicycle and pedestrian paths); or construction activities in, across or adjacent to a river component designated or proposed for inclusion in the National System of Wild and Scenic Rivers”

	Explain below whether the project would involve a floodplain encroachment. A floodplain encroachment occurs if any part of the project footprint will occur within a 100-year floodplain. If the project would not involve a floodplain encroachment, explain how it was determined that there would be no floodplain encroachment. Include citations to any reports, maps, schematics or other documents in ECOS relied upon for this conclusion.

	<Insert Explanation>

	

	If the project would involve a floodplain encroachment, explain whether the project represents a functionally dependent use or would facilitate open space use. A “functionally dependent use” is an action that must occur in close proximity to water (e.g., a bridge or low water crossing, or a wetland mitigation project). Recreational trails and bicycle and pedestrian paths are examples of projects that “facilitate open space use.” 

	<Insert Explanation (or if not, insert “N/A”)>

	

	Explain below whether the project would involve construction activities in, across or adjacent to a river component designated or proposed for inclusion in the National System of Wild and Scenic Rivers. (As of the effective date of this Form, there is only one designated wild and scenic river segment in Texas. It is the 191.3-mile portion of the Rio Grande in Brewster and Terrell counties between the boundary of the states of Chihuahua and Coahuila in Mexico, to the county line between Terrell and Val Verde counties.)

	<Insert Explanation>
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