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AGENDA 

 

1. Welcome 

2. Committee Introductions 

3. Protocol and Purpose of Committee (Handout 3.1 – Shell Report) 

4. Presentation by the Texas Department of Transportation on the requirements of Section 
228.013, Transportation Code, added by Senate Bill 1420, 82nd Legislature, Regular 
Session, 2011, and Title 43, Texas Administrative Code, Sections 27.90‐27.92  

(Handout 4.1 – Harris County Resolution) 
(Handout 4.2 – Montgomery County Resolution) 
(Handout 4.3 – Texas Administrative Code on SB 1420 Committee) 
(Handout 4.4 – Correspondence on SB 1420 Committee) 
(Handout 4.5 – Toll Rate Policy and Methodology) 

5. Election of committee chair and vice‐chair ‐ ACTION ITEM 

6. Discussion of issues to be addressed by the committee 

7. Set date for next meeting ‐ ACTION ITEM 

8. Adjourn ‐ ACTION ITEM 

 



DRAFT 

SH 99 (Grand Parkway)  
Harris and Montgomery Counties Project 

 
SB 1420 Committee Report 

 
 

 In accordance with Texas Transportation Code Section 228.013, added by SB 
1420, and Texas Administrative Code Sections 27.90 – 27.92 (the Rules), this 
committee (the Committee), consisting of the members identified below, was formed for 
the purpose of making certain statutorily required determinations with respect to the 
portions of SH 99 (Grand Parkway) in Harris and Montgomery counties (the Project).  
The Committee held its duly noticed initial meeting on November 29, 2011.  At the initial 
meeting of the Committee, _________ was elected to serve as Chair and _________ 
was elected to serve as Vice Chair of the Committee. 
 
 At its duly noticed meeting(s) on November ____, 2011, [add other meeting 
dates if the required determinations were made at multiple meetings] the Committee 
made the following determinations concerning the Project, as required by SB 1420 and 
the Rules: 
 
1. Distribution of the Project's financial risk. 
 
Distribution of Project financial risk is defined in the Rules as the allocation of revenue 
risk for a toll project between the Texas Department of Transportation (TxDOT) and the 
private entity with which TxDOT enters into an agreement for the project.  Revenue risk 
will be allocated as follows between TxDOT and private entity: 
 
  [describe revenue risk allocation] 
 
2. Method of financing for the project. 
 
The method of financing is defined in the Rules as the determination of whether the 
Project should be funded with private or public funding or a combination of private and 
public funding.  The method of financing for the Project will be [describe method of 
financing] 
 
3. Tolling structure and methodology. 
 
The SB 1420 Committee for the Project has determined to utilize the existing tolling 
structure and methodology as set out in the terms and conditions of the Market 
Valuation Waiver Agreement dated as of March 25, 2009, between TxDOT and each of 
Brazoria County, Texas, Chambers County, Texas, Fort Bend County, Texas, 
Galveston County, Texas, Harris County, Texas, Liberty County, Texas, and 
Montgomery County, Texas.  The Project’s tolling structure and methodology are set 
forth in Appendix 1 to this Report. 
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DRAFT 

 
 
 
 
Submitted and approved by: 
 
SH 99 (Grand Parkway) 
Harris and Montgomery Counties Project 
SB 1420 Committee Members 
 
____________________                                        ____________________ 
[signature and printed name] 
____________________                                        ____________________ 
 
____________________                                        ____________________ 
 
____________________                                        ____________________ 
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The Honorable Ed Emmett 
Harris County Judge 
1001 Preston, Suite 911 
Houston , Texas 77002 

Dear Judge Emmett: 

As I am sure you are aware, S.B. 19, 82nd Legislature, Regular Session, 2011, establishes a 
streamlined primacy determination process that replaces the market valuation and primacy 
determination process established in Section 228.0111, Transportation Code, added by 
S.B. 792, 80th Legislature, Regular Session, 2007. S.B. 19 repeals Section 228.0111, and 
establishes a new primacy determination process in new Chapter 373, Transportation Code. 

Section 13 of S.B. 19 provides that the repeal of Section 228.0111 does not affect any market 
valuation waiver agreement or other agreement entered into between the Texas Department of 
Transportation (TxDOT) and a local toll project entity, or any resolution or minute order adopted 
by TxDOT or a local toll project entity, under that repealed section. 

As you know, TxDOT and the seven counties through which the State Highway 99 
(Grand Parkway) project traverses entered into a Market Valuation Waiver Agreement, effective 
March 25, 2009 relating to the Grand Parkway project and, on September 15, 2009, 
Harris County exercised its option to develop, construct, and operate the portion of the project in 
Harris County. On January 11, 2011, the Harris County Commissioners Court rescinded their 
previous decision, thereby "waiving" their options for this project. 

Arguably, the intent of Section 13 of S.B. 19 is to exempt projects that have already gone 
through the market valuation/primacy process in Section 228.0111 from having to go through 
the primacy process in new Chapter 373, Transportation Code. This is supported by the 
remainder of Section 13, which states that if a waiver of market valuation or waiver of first option 
to develop, finance, construct, or operate a toll project is withdrawn or terminated subsequent to 
the effective date of S. B. 19, TxDOT and the local toll project entity have the rights regarding the 
applicable project as exists under Chapter 373, Transportation Code. 

However, Section 13 does not clearly provide that projects subject to the agreements, 
resolutions, or minute orders described in that section are exempt from Chapter 373. It is 
important that it be absolutely clear whether a toll project is subject to Chapter 373. A number 
of parties will be required to deliver opinions regarding compliance with the legal requirements 
applicable to the development, construction, financing, and operation of the Grand Parkway toll 
project, including the Office of the Attorney General, the counsel for any developers or lenders, 
and bond counsel. We are concerned that one or more of those parties could refuse to deliver 
such an opinion because of a failure to complete this new primacy determinatio'j)..f~~~~t:Re 
Grand Parkway project. " 

\ JUN 2 1 2011 . 
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The Honorable Ed Emmett -2-	 June 13, 2011 

It is also likely that those opinions would not be delivered until after TxDOT had completed a 
comprehensive development agreement procurement for the Grand Parkway project, as 
authorized by S.B. 1420, 82nd Legislature, Regular Session, 2011, and had expended 
significant funds in the development of the project. Failure to satisfy the requirements of new 
Chapter 373 could delay the development of the project. 

To provide greater certainty for the procurement and contracting process for the Grand Parkway 
project, we request that the Harris County Commissioners Court confirm its previous decision to 
rescind the exercise of its option by waiving or declining to exercise its option to develop, 
construct, finance, and operate the portion of the Grand Parkway project in Harris County under 
new Chapter 373, as authorized in Section 373.055, Transportation Code. We request that the 
Commissioners Court consider this matter as soon as practical in order to document the Court's 
decision prior to July 1, 2011, if possible. 

We appreciate the partnership that we have with Harris County and your efforts to advance the 
development of the Grand Parkway. We will continue to work with you on developing this and 
other projects as efficiently and expeditiously as possible. If you have any questions or would 
like additional information, please contact me at (512) 305-9501, or should your staff have any 
questions, they may contact Delvin Dennis, Houston District Engineer, at (713) 802-5001. 

Sincerely, ~ 

0.:0~= Jr, PE 1
Executive Director 

Attachment 
cc: 	 Members, Harris County Commissioners Court 

The Honorable Joe King, Brazoria County Judge 
The Honorable Jimmy Sylvia, Chambers County Judge 
The Honorable Robert Hebert, Fort Bend County Judge 
The Honorable James D. Yarbrough, Galveston County Judge 
The Honorable Phil Fitzgerald, Liberty County Judge 
The Honorable Alan B. Sadler, Montgomery County Judge 
Arthur L. Storey Jr., P.E., Director, Harris County Public Infrastructure Department 
Texas Transportation Commission 
Steven E. Simmons, P.E., Deputy Executive Director, TxDOT 
John Barton, P.E., Assistant Executive Director for Engineering Operations, TxDOT 
Delvin Dennis, P.E., Houston District Engineer, TxDOT 
Mark Tomlinson, P. , Texas Turnpike Authority Division, TxDOT 
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HARRIS COUNTY 

PUBLIC INFRASTRUCTURE DEPARTMENT 1001 Preston, 5Ui Floor 

Houston, Texas 77002 
(713) 755-4400 

January 12, 2011 

Mr. Delvin Dennis, P.E. 
District Engineer 
Texas Department of Transportation 
P.O. Box 1386 
Houston, Texas 77251 

SUBJECT: State Highway 99, The Grand Parkway 

Dear Mr. Dennis: 

By a unanimous vote, Commissioners Court on 1-11-2011 approved my 
recommendation captioned, "Recommendation that TxDOT be challenged to reimburse 
HCTRA for project initiation costs on the Grand Parkway Project, Segment E, and to 
begin construction on the Grand Parkway segments in Harris County in year 2011." 
copy enclosed. The principal elements of Court's action are: 

1. 	 Local "primacy" enacted by Harris County via their first option declaration on 
September 15, 2009 was "waived," or rescinded, with responsibility and authority for 
the sector of the Grand Parkway in Harris County being returned to TxDOT. 

2. 	 Considerations leading to this action included the understanding and expectation 
that TxDOT would accept "the challenge" to begin project development (including 
actual construction of Segment E) in year 2011. It was also understood that TxDOT 
intends (to the extent possible) to use "traditional" project delivery methods such as 
construction letting via a bidding process and design assignments to local engineers. 

3. 	 We are prepared to transfer to TxDOT all project plans, permits, and rights-of-way 
developed by HCTRA, with the understanding that Harris County costs for those 
elements are eligible for reimbursement pursuant to the Advance Funding 
Agreement between Harris County and TxDOT. I assume that our staffs will 
coordinate those transfers and prepare documentation for the reimbursement. 

As recently as this morning, I have learned that representatives of the Sierra Club have 
secured an appointment with the Commander of the Galveston DistriCt. U.S. Army 
Corps of Engineers, to seek delay of the federal permit needed for construction of 
Segment E. That permit was expected to be available in February (next month), and I 
am now attempting to confirm that status. 
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Mr. Delvin Dennis 	 Page -2- January 12, 2011 

We look forward to a continuing relationship on this and other projects of mutual interest 
during and after the transfer of project leadership for State Highway 99, the Grand 
Parkway. 

Sincer~1. ~J-I.--t'" 

Arthur L. Storey, Jr., P.E. 
Executive Director 

Enclosure 
cc: 	 Members of Commissioners Court . 

Amadeo Saenz, Jr., P.E., Executive Director TxDOT 
Vince Ryan, County Attorney 
Dick Raycraft, County Budget Officer 
Peter Key, HCTRA Director 
John Tyler, HCTRA Deputy Director, Engineering 
Jackie Freeman, PID Deputy Executive Director 
Arthur Janecka, Corps of Engineers 
Robert Collie, Andrews and Kurth 
James F. Thompson, AECOM 
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TEXAS TRANSPORTAnON COMMISSION 

MONTGOMERY County MINUTE ORDER Page 1 of2 

HOUSTON District 

Transportation Code, §228.0111, recently repealed by Senate Bill 19, 82nd Legislature, 
Regular Session, 2011, established a process for providing local toll project entities, defined as 
regional tollway authorities, regional mobility authorities, or counties acting under Transportation 
Code, Chapter 284, with the first option to develop, construct, and operate toll projects located within 
the boundaries of the local toll project entity. 

In accordance with the requirements of Transportation Code, §228.0111, the Texas 
Department of Transportation (department) and the counties in which State Highway 99 (Grand 
Parkway) is located entered into a Market Valuation Waiver Agreement, effective March 25,2009, in 
which the parties agreed on the terms and conditions for the development, construction, and operation 
of the Grand Parkway, agreed to waive the development of a market valuation of the Grand Parkway, 
and agreed to certain other provisions applicable to the development, construction, and operation of 
the Grand Parkway. 

In accordance with the requirements of Transportation Code, §228.0111(g), on September 14, 
2009, Montgomery County (county) elected to exercise its option to develop, construct, and operate 
the portion of the Grand Parkway located within the county (project). 

The Texas Legislature, in Senate Bill 19, which became effective on June 17,2011, enacted 
Transportation Code, Chapter 373, establishing a new streamlined primacy determination process that 
replaces the market valuation and primacy determination process established in Transportation Code, 
§228.0111. Section 13 of Senate Bill 19 provides thatthe repeal of Section 228.0111 does not affect 
any market valuation waiver agreement or other agreement entered into between the department and a 
local toll project entity, or any resolution or minute order adopted by the department or a local toll 
project entity, under that repealed section. 

However, Senate Bill 19 does not clearly provide that projects subject to the agreements, 
resolutions, or minute orders described in Section 13 of that bill are exempt from Chapter 373. In 
order to ensure the timely development of a project, it is important that it be absolutely clear whether 
a toll project is subject to the new primacy determination process in Chapter 373. 

On June 20, 2011, the Montgomery County Commissioners Court elected to rescind the 
County's previous exercise of its option to develop, construct, and operate the portion of the Grand 
Parkway located within the county. To provide certainty for the procurement and contracting process 
for the project, the Montgomery County Commissioners Court further elected, pursuant to 
Transportation Code, §373.055, to waive and decline to exercise the county's option to develop, 
construct, finance, and operate the portion of the Grand Parkway project located in the county. 

Transportation Code, §373.053 provides that if a local toll project entity fails or declines to 
exercise its option to develop, finance, construct, and operate a toll project, the department has 
60 days after that date to decide whether it will exercise its option to develop, finance, construct, and 
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TEXAS TRANSPORTATION COMMISSION 

MONTGOMERY County MINUTE ORDER Page 2 of2 

HOUSTON District 

operate that project. The department has determined that its option to develop, finance, construct, and 
operate the portion ofthe Grand Parkway located within the county should be exercised. 

IT IS THEREFORE ORDERED by the commission that the department's determination to 
exercise its option to develop, finance, construct, and operate the portion of State Highway 99 (Grand 
Parkway) in Montgomery County, pursuant to Transportation Code, §373.053, is approved, and the 
project is authorized with DEVELOP authority. 

Executive Director 

112725 JUN 30 II 
Minute Date
 

Number Passed
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Texas Administrative Code 

TITLE 43 TRANSPORTATION 

PART 1 TEXAS DEPARTMENT OF TRANSPORTATION 

CHAPTER 27 TOLL PROJECTS 

SUBCHAPTER H DETERMINATION OF TERMS FOR CERTAIN TOLL 
PROJECTS 

RULE §27.90 Purpose 

Transportation Code, §228.013 requires, for certain department toll projects in which a private 
entity has a financial interest in the project's performance, that the distribution of the project's 
financial risk, the method of financing for the project, and the tolling structure and methodology 
be determined by a committee comprised of representatives from the department, any local toll 
project entity for the area in which the project is located, the applicable metropolitan planning 
organization, and each municipality or county that provides revenue or right of way for the 
project. This subchapter prescribes the process for a committee's issuance of its determination.  

Source Note: The provisions of this §27.90 adopted to be effective September 15, 2011, 36 
TexReg 5951 
 

RULE §27.91 Definitions

The following words and terms, when used in this subchapter, shall have the following 
meanings, unless the context clearly indicates otherwise.  

1) Availability payment contract--A comprehensive development agreement under which 
payments are made to a private entity from project and other revenue to compensate the 
private entity for capital, operating, and financial costs, which may be based on the 
private entity's performance under the agreement.  

2) Commission--The Texas Transportation Commission.  
3) Committee--A committee established under this subchapter.  
4) Comprehensive development agreement--An agreement with a private entity authorized 

under Transportation Code, Chapter 223, Subchapter E that, at a minimum, provides for 
the design and construction, reconstruction, extension, expansion, or improvement of a 
toll project and may also provide for the financing, acquisition, maintenance, or operation 
of a toll project.  

5) Concession agreement--A comprehensive development agreement under which a private 
entity agrees to develop, finance, and construct a toll project, and to assume operation or 
maintenance responsibilities for a toll project, in exchange for rights to revenue of the 
project.  

6) Department--The Texas Department of Transportation.  
7) Executive director--The executive director of the department or the executive director's 

designee.  
8) Local funds--Funds of a city or county, any other funds paid by a city or county to meet
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local participation requirements, and money deposited in a subaccount created under 
Transportation Code, §228.012.  

9) Local toll project entity--Has the meaning assigned by Transportation Code, §373.001.  
10) Metropolitan planning organization--The organization or policy board of an organization 

created and designated under 23 U.S.C. §134 and 49 U.S.C. §5303, as amended, to make 
transportation planning decisions for a metropolitan planning area in which a toll project 
is located and to carry out the metropolitan transportation planning process.  

11) Toll project--Has the meaning assigned by Transportation Code, §201.001.  

Source Note: The provisions of this §27.91 adopted to be effective September 15, 2011, 36 
TexReg 5951 
 

RULE §27.92 Financial Terms

a) Applicability. This subchapter applies only to a department toll project that will be 
developed under a concession agreement or an availability payment contract, and for 
which:  

1. funds allocated to a metropolitan planning organization are expected to be used to 
pay for project costs;  

2. local funds are expected to be used to pay for project costs; or  
3. property of a city or county is expected to be used as project right of way or a city 

or county is expected to pay for the acquisition of right of way for the project.  
b) Formation and membership of committee. For a project subject to Transportation Code, 

Chapter 373, Subchapter B, the committee shall be formed after the department exercises 
its option under that subchapter to develop, finance, construct, and operate the project. 
The membership of a committee shall be determined after the commission authorizes the 
department to initiate a procurement for a toll project that provides for the potential 
delivery of the project through a concession agreement or an availability payment 
contract. A committee consists of the following members:  

1. one member appointed by each metropolitan planning organization within whose 
boundaries all or part of the proposed project may be located;  

2. one member appointed by each local toll project entity within whose boundaries 
all or part of the proposed project may be located;  

3. one member appointed by each city and county which has:  
A. provided local funds to pay for right of way acquisition or other 

project costs or to acquire right of way for the project, or has provided 
property of the city or county for use as project right of way; or  

B. submitted to the department an order or resolution adopted by the 
city council or county commissioners court committing local funds or 
property to the project; and  

4. one member appointed by the executive director to represent the department.  
c) Officers. The committee will, subject to the concurrence of the commission, elect a chair 

and vice-chair by majority vote of the members of the committee.  
d) Duties. A committee established under this subchapter shall submit a report to the 

executive director before the date the department issues a request for qualifications for 
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the toll project, except for a project for which the department and a local toll project 
entity have agreed on the terms and conditions for the project under Transportation Code, 
§228.0111, or for which a local toll project entity has waived its option to develop, 
construct, and operate the project, in which case the report shall be submitted before the 
date the department issues a request for proposals for the project. If the project is subject 
to a market valuation agreement, market valuation waiver agreement, or similar 
agreement entered into under Transportation Code, §228.0111, or a toll project agreement 
entered into under Transportation Code, §373.006, the report may not include 
determinations that are inconsistent with the provisions of the agreement that relate to the 
determinations to be included in the report. A report shall contain the following 
determinations:  

1. the distribution of project financial risk, which is the allocation of revenue risk for 
a toll project between the department and the private entity with which the 
department enters into an agreement for the project;  

2. the method of financing for the project, which is a determination of whether the 
project should be funded with private or public funding or a combination of 
private and public funding; and  

3. unless the project is subject to a regional tolling policy, the project's tolling 
structure and methodology.  

e) Failure to submit report. All members of a committee will utilize their best efforts to 
support the generation of a report. If a committee does not submit a report by the date the 
department is scheduled to issue a request for qualifications or request for proposals, as 
applicable, for a project, the department will use any business terms applicable to the 
project that have been adopted by the metropolitan planning organization and that relate 
to the determinations to be included in the report.  

f) Meetings.  
1. Meeting requirements. The department's Office of General Counsel will submit to 

the Office of the Secretary of State notice of a meeting of the committee at least 
eight days before the date of the meeting. The notice will provide the date, time, 
place, and purpose of the meeting. A meeting of a committee will be open to the 
public. A committee will follow the agenda set for each meeting under paragraph 
(2) of this subsection.  

2. Scheduling of meetings. Meeting dates, times, places, and agendas will be set by 
the office designated under subsection (g) of this section. Any committee member 
may suggest an agenda item, provided that the agenda item must be approved by 
the chair of the committee and the department. A committee's report may only 
discuss items that are within the committee's jurisdiction. The office designated 
under subsection (g) of this section will provide notice of the time, date, place, 
and purpose of meetings to the members, by mail, email, telephone, or any 
combination of the three, at least eight calendar days before each meeting. All 
meetings must take place in Texas and must be held in a location that is readily 
accessible to the general public.  

3. Committee action. A quorum of the committee is one half or more of the number 
of members appointed to the committee. A committee may act only by majority 
vote of the members present at the meeting and voting.  

4. Record. Minutes of all committee meetings shall be prepared and filed with the 
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executive director. The complete proceedings of all committee meetings must also 
be recorded by electronic means.  

5. Public information. All minutes, transcripts, and other records of the committees 
are records of the department and as such, are subject to disclosure under the 
provisions of Government Code, Chapter 552.  

g) Administrative support. For each committee, the executive director will designate an 
office or division of the department that will be responsible for providing any necessary 
administrative support essential to the functions of the committee. The department will 
provide project information and other information to the committee to assist the 
committee in carrying out its duties, including the project procurement schedule.  

h) (h) Duration. After a committee submits the report described in subsection (d) of this 
section, the committee ceases to exist. The department may, in its discretion, reconvene a 
committee if changed circumstances may result in a change in the committee's 
determinations.  

Source Note: The provisions of this §27.92 adopted to be effective September 15, 2011, 36 
TexReg 5951 
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      November 16, 2011 
 
 
Mr. John Barton, P.E. 
Interim Deputy Executive Director 
Texas Department of Transportation 
125 E. 11th Street 
Austin, Texas  78701-2483 
 
RE: H-GAC Appointment to TxDOT Senate Bill 1420 Committee 
 
Dear Mr. Barton: 
 

In response to your letter of November 4th, the Houston-Galveston Area Council (H-
GAC) Metropolitan Planning Organization will be represented on the Texas Department of 
Transportation’s Senate Bill 1420 Committee by Commissioner James Patterson, Chairman of 
the H-GAC Transportation Policy Council.   I am providing his contact information below: 

 
The Honorable James Patterson 
County Commissioner, Precinct 4 
Fort Bend County 
12919 Dairy Ashford, Ste. 200 
Sugar Land, Texas 77478 
Phone: (281) 980-2235 
Fax: (281) 980-9077 
Email: james.patterson@co.fort-bend.tx.us 

 
I would be most appreciative of receiving a copy of any correspondence regarding the 

1420 Committee sent to Chairman Patterson.  I will provide technical and logistical support at 
his request while he is a member on this committee. 
 
 
      Sincerely, 

       
 
      Alan Clark 
      MPO Director 

mailto:james.patterson@co.fort-bend.tx.us�
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Mr. John Barton, P.E. 
November 16, 2011 
Page 2 of 2 

 
 
 
AC/lm 
 
 
Cc: The Honorable James Patterson, TPC 
 The Honorable Judge Ed Emmett, TPC 
 The Honorable Tom Reid, TPC 
 The Honorable Norman Brown, TPC 
 Mr. Mike Alford, P.E., TxDOT 
 Mr. Eddie Sanchez, P.E. ,TxDOT 
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