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INSTRUCTIONS TO PROPOSERS
(Request for Proposals: SH 71 Toll Lanes Project)

SECTION 1.0 INTRODUCTION AND GENERAL PROVISIONS
1.1 Introduction

This Request for Proposals (“RFP”), as may be amended, is issued by the Texas
Department of Transportation (“TxDOT”), an agency of the State of Texas, to seek
competitive detailed proposals (individually, a “Proposal” and collectively, “Proposals”)
for a design-build contract that will consist of a Design-Build Agreement (“DBA”) and
related documents. The DBA shall provide that the successful Proposer (“Design-Build
Contractor” or “DB Contractor”) shall design and construct the SH 71 Toll Lanes Project
(the “Project”) as further described below. The form of DBA is included in Volume Il of
the RFP.

TxDOT is issuing the RFP to those Proposers shortlisted based on TxDOT's evaluation
of Qualification Statements (“QSs”) delivered to TxDOT on December 13, 2013 in
response to the Request for Qualifications for the Project issued on November 15,
2013, as amended (the “RFQ”).

Proposers must comply with these Instructions to Proposers (“ITP”) during the
procurement and in their responses to the RFP. Proposers shall also take the Project
goals identified in Section 1.2 below into consideration in drafting their Proposals.

The RFP requires each Proposer to be prepared to act as the DB Contractor for the
Project if the Proposer is selected.

All forms identified in this ITP are found in Exhibit D unless otherwise noted. All times in
this ITP are Central Standard Time (CST) or Central Daylight Savings Time (CDT), as
applicable. Terms and acronyms not otherwise defined herein are defined in Exhibit A of
this ITP or Exhibit 1 of the DBA.

1.2  Project Goals
TxDOT’s goals for the Project are as follows:

(@) Maintaining mobility through the Project area during construction of the
Project while minimizing negative impacts to the public, business, communities and
adjacent property owners through effective cooperation and coordination;

(b) Improving mobility within the Project area after the construction period;
(c) Environmental sensitivity;
Texas Department of Transportation RFP
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(d) Securing quality design and construction services meeting or exceeding
TxDOT technical requirements at fair and competitive prices to optimize the operational
life cycle performance of the Project;

(e)  Safe construction;
)] Expediting delivery of Project improvements;

(9) Facilitating participation by DBEs, women-owned business enterprises
and minority business enterprises, consistent with the DBA Documents and applicable
Laws; and

(h) Cooperating and coordinating with TxDOT in the design and construction
of the Project.

1.3 General Project Description and Scope of DB Contractor’s Obligations
1.3.1 General Project Description

The Project includes the design and construction of SH 71 toll lanes from Presidential
Boulevard to a point just east of SH 130 in Austin, along with the realignment of FM 973
from just south of the Colorado River to a point approximately 0.5 mile south of the
current SH 71/FM 973 intersection, but excluding the Authority Improvements that the
Central Texas Regional Mobility Authority (the “Authority”) will provide pursuant to
Section 24 of the Technical Provisions (the “Project”). The purpose of the project is to
add express toll lanes and realign FM 973 through the project limits. TxDOT has
concluded that harnessing private-sector creativity through a design-build approach is
the best way to ensure cost-effective and expedited delivery of this Project and provide
needed safety improvements, congestion relief and economic development benefits to
the public.

1.3.2 Scope of DB Contractor’s Obligations

DB Contractor’s obligations will generally include all efforts required to develop, design
and construct the Project in accordance with the requirements of the DBA Documents.
Work under the DBA will proceed as authorized by notices to proceed (“NTPs”) issued
by TxDOT. NTP1 will authorize DB Contractor to perform certain work related to the
Project Management Plan and certain other activities pertaining to the Project. NTP2
will authorize DB Contractor to proceed with the remaining Work. Additionally, the DB
Contractor will be required under the DBA to warrant the work for two years after Final
Acceptance and to warrant that certain elements of the Project will meet specified
performance criteria for up to five years after Final Acceptance.

1.3.3 Project Environmental Status

TxDOT is developing an environmental assessment for the Project. An open house
was held on August 13, 2013 to present the proposed Project to the public. The
environmental assessment was deemed “Satisfactory for Further Processing” by FHWA
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and issued on February 25, 2014, allowing for a public hearing to be conducted on April
1, 2014. A final decision regarding the environmental assessment is anticipated in May
2014. TxDOT currently anticipates that the DBA will be conditionally awarded after the
final decision regarding the environmental assessment is obtained. However, in the
event that final decision regarding the environmental assessment is delayed, TxDOT
may, alternatively, (i) delay the conditional award of the DBA until after that final
decision is obtained, or (ii) modify the ITP and/or DBA as required by the applicable
federal regulations and then conditionally award the DBA prior to receiving the final
decision regarding the environmental assessment. In the event that the conclusion of
the NEPA process results in changes from the draft environmental assessment, the
successful Proposer shall be entitled to seek recourse in accordance with Section 6.7.1
of the DBA. TxDOT will not make a commitment as to any alternative under evaluation
in the environmental assessment process, including the no-build alternative, prior to
conclusion of the environmental assessment process.

1.34 Status of Required Right of Way Acquisition

TxDOT does not anticipate the need for ROW acquisition services from the DB
Contractor for this Project.

1.3.5 Status of Required Utility Work

The DBA will require DB Contractor to be responsible for performing or causing to be
performed necessary utility relocations/adjustments in accordance with applicable
standards and, with limited exceptions specified in the DBA, for the costs associated
with utility relocations/adjustments, except to the extent the utilities are legally
responsible for such costs.

TxDOT has performed various levels of subsurface utility engineering investigation
(“SUE") throughout the Project. SUE Quality Level B and SUE Quality Level A have
been performed at select locations where possible and the SUE data is posted in the
RID.

1.3.6 Status of Design Schematics

The preliminary project schematics for the Project were presented at an open house on
August 13, 2013 and have been provided in the RIDs. A public hearing regarding the
schematic is anticipated to be held in Spring 2014. Schematics are subject to change
based on further developments resulting from technical review and public input.

1.4 Documents in the Request for Proposals

The RFP consists of the following volumes, and any other documents that may be
issued by Addendum, as such documents may be amended and supplemented:

(@  Volume I —this ITP (including exhibits and forms);

(b) Volume Il — the DBA Documents; and
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(© Volume Il — the Reference Information Documents.

For order of precedence, refer to Section 1.2.1 of the DBA for DBA Documents.
Reference Information Documents (RID) publically available as of the time of issuance
of this RFP are posted to https://portal.txspd.com/SH71AIR/main/rfp/default.aspx, which
is hyperlinked to Project Webpage. Additional Reference Information Documents may
subsequently become available and will be distributed to Proposers via this hyperlink or,
if confidential, via the RFP Webpage, as described further in Section 2.2 below.

The Reference Information Documents are included in the RFP for the purpose of
providing information to Proposers that is in TxDOT’s possession. TxDOT has not
determined whether the Reference Information Documents are accurate, complete or
pertinent, or of any value to the Proposers. The Reference Information Documents will
not form a part of the contract between TxDOT and DB Contractor. Except as may be
provided otherwise in the DBA Documents, TXDOT makes no representation, warranty
or guarantee as to, and shall not be responsible for, the accuracy, completeness, or
pertinence of the Reference Information Documents, and, in addition, shall not be
responsible for any conclusions drawn therefrom.

1.5 Procurement Schedule

The following represents the current schedule for the procurement.

DATE and TIME

January 31, 2014
March 5, 2014

EVENT

Issue Industry Review Request for Proposals
Issue Final Request for Proposals

One-on-one meetings with Proposers to discuss
questions regarding the RFP

February 10, 2014, 8:30 a.m. to
4:30 p.m.

Last date for Proposer submittal of initial
questions regarding the RFP

February 20, 2014, 12:00 p.m.

One-on-one meetings with Proposers to discuss
questions regarding the RFP

March 6, 2014

One-on-one meetings with Proposers to discuss
the RFP (particularly the Technical Provisions)
and ATCs

March 19-20, 2014 (Technical
Provisions and ATCs)

Deadline for submittal of ATCs

April 1, 2014, 12:00 p.m.

Last date for Proposer submittal of:
(1) changes in organization; and
(2) changes in Key Personnel.

April 18, 2014, 12:00 p.m.

(1) changes in organization; and
(2) changes in Key Personnel.

Last date for TXDOT responses to ATCs April 18, 2014
Last date for Proposer submittal of questions April 18, 2014, 12:00 p.m.
Last date for TXDOT responses to: April 24, 2014

Texas Department of Transportation
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EVENT DATE and TIME

Last date for TXDOT responses to questions April 24, 2014

Proposal Due Date May 21, 2014, 12:00 p.m.
Anticipated conditional award by Texas June 26, 2014
Transportation Commission

DBA Executed (anticipated) August 2014

Where the RFP provides a deadline or due date for submission of documents,
correspondence or other materials to TxDOT, the submission will only be considered
timely if TXDOT receives the submission by the date and, if applicable, the time
identified.

1.6  General Provisions Regarding Proposals
1.6.1 Proposal Contents

As used in this procurement, the term “Proposal” means a Proposer's complete
response to the RFP, including a (a) Technical Proposal and (b) Financial Proposal.
The instructions and requirements for the Technical Proposal and the Financial
Proposal are set forth in Exhibits B and C, respectively, and a checklist showing the
required contents of the entire Proposal is found in Exhibit E. The Proposal shall be
organized in the order listed in Exhibit E, and shall be clearly indexed. Any failure to
provide all the information and all completed forms (Exhibit D) in the format specified or
submittal of a Proposal subject to any reservations, qualifications, conditions or
assumptions may result in TXDOT’s rejection of the Proposal or giving it a lower rating.

1.6.2 Inclusion of Proposal in DBA Documents

Portions of the successful Proposal will become part of the DBA Documents, as
specified in the DBA. All other information is for evaluation purposes only and will not
become part of the DBA Documents.

1.6.3 Ownership of Proposal and Applicability of Public Information Act

Subject to Section 6.3 and the exceptions specified herein, the “Rules” (defined below in
Section 2.1) and in the Texas Transportation Code (the “Code”), all written and
electronic correspondence, exhibits, photographs, reports, printed material, tapes,
disks, designs, and other graphic and visual aids submitted to TxDOT during this
procurement process, whether included in the Proposal or otherwise submitted, become
the property of the State of Texas upon delivery to TxDOT, and will not be returned to
the submitting parties. Consequently, all such items may be subject to Texas
Government Code, Chapter 552 (the “Public Information Act” or the “Act”). Proposers
should familiarize themselves with the provisions of the Act requiring disclosure of
public information, and exceptions thereto. In no event shall the State of Texas,
TxDOT, or any of their agents, representatives, consultants, directors, officers or
employees be liable to a Proposer or Proposer team member for the disclosure of any
Texas Department of Transportation RFP
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materials or information submitted in response to the RFP. See also Section 2.6.
1.7 Project Costs, Funding and Financing

TxDOT’s current total design-build estimate for the improvements to be developed as
the Project is $110 million. This estimate is inclusive of all costs to design and construct
the Project (all costs under the DBA), and estimated costs reflect the currently
developed schematic and environmentally studied project components at current
construction prices.

TxDOT’s plan of finance contemplates that TxDOT, using a combination of federal and
State funds, will fund the design and construction of the Project. Payments will be
made in accordance with the DBA Documents.

1.8 Federal Requirements
1.8.1 General Obligations

In order to preserve the ability of TXDOT to use federal funding for the Project; the
procurement process, the DBA Documents must comply with applicable federal Laws.

1.8.2 DBE Requirements

TxDOT has determined that Disadvantaged Business Enterprise (“DBE”) requirements
apply to the design and construction of the Project, and has adopted a DBE Program to
provide DBEs opportunities to participate in the business activities of TXDOT as service
providers, vendors, contractors, subcontractors, advisors, and consultants. TxDOT has
adopted the definition of DBE set forth in 49 CFR 8§ 26.5. Proposer’s DBE compliance
obligations shall be governed by all applicable federal DBE regulations, including 49
CFR Part 26, as well as applicable requirements set forth in the DBA Documents and
TxDOT’'s DBE Program document.

The DBE participation goal for the Project shall be 4% of the Price allocable to design
work and 8% of the Price allocable to construction work. TxDOT’s DBE requirements
applicable to the DBA are set forth in Section 7.1 of the DBA, the DBE Special
Provisions attached as Exhibit 6 to the DBA and TxDOT’'s DBE Program adopted
pursuant to Title 49 CFR Part 26. As set forth in Section 3.2.9 of Exhibit B, each
Proposer shall submit a certification concerning DBE requirements with its Proposal.
Failure to provide the required DBE certification shall be considered a breach of the
Proposal requirements and shall render a Proposal non-responsive.

Following conditional award of the DBA, the selected Proposer will be required to
submit a detailed DBE Performance Plan describing the methods to be employed for
achieving TxDOT’s DBE participation goals for the Project, including Proposer’s
exercise of good faith efforts. Requirements for the DBE Performance Plan are set forth
in the DBE Special Provisions, Exhibit 6 to the DBA. The DBE Performance Plan will be
subject to review, comment and approval by TxDOT prior to and as a condition of final
award of the DBA.
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The selected Proposer will also be required to provide DBE commitments in the form
required by TxDOT as DBE subcontractors are identified, in accordance with the DBE
Special Provisions, the approved DBE Performance Plan, and TxDOT’s DBE Program.

DB Contractor shall not cancel or terminate any subcontract with a DBE firm except in
accordance with all requirements and provisions applicable to cancellation or
termination of subcontracts with DBE firms set forth in the DBE Special Provisions in
Exhibit 6 to the DBA.

SECTION 2.0 PROCUREMENT PROCESS
2.1 Procurement Method

The RFP is issued pursuant to Chapter 223, Subchapter F, of the Code and other
applicable provisions of law pertaining to design-build contracts, Sections 9.150-9.155
of Title 43, Texas Administrative Code (the “Rules”), which became effective on March
15, 2012, and other applicable provisions of Texas and federal Law.

If an award will be made, TxDOT will award the DBA to the responsible Proposer
offering a Proposal meeting the high standards set by TxDOT and which is determined
by TxDOT to provide the best value to TXxDOT and to be in the best interest of the State
of Texas.

TxDOT will accept Proposals for the Project only from those Proposers TxDOT has
shortlisted for the procurement based on their responses to the RFQ.

2.2 Communications and Other Information
2.2.1 Authorized Representative

TxDOT has designated the following individual to be its authorized representative for
the procurement (the “Authorized Representative”):

Frank Holzmann, P.E.

Texas Department of Transportation

7600 Chevy Chase Drive, Building 2, Suite 400
Austin, TX 78752

E-mail: TxDOT-AUS-PPP-SH71@txdot.gov

From time to time during the procurement process or during the term of the DBA,
TxDOT may designate another Authorized Representative or representatives to carry
out some or all of TXDOT’s obligations pertaining to the Project.

2.2.2 Rules of Contact

From the date of issuance of the RFQ (November 15, 2013) until January 31, 2014, the
rules of contact provisions in the RFQ were applicable to this procurement. Starting on
January 31, 2014, the date the industry review package was issued, and ending on the
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earliest of (i) execution and delivery of the DBA, (ii) rejection of all Proposals by TxDOT
or (iii) cancellation of the RFP, the rules of contact set forth below shall apply. These
rules are designed to promote a fair and unbiased procurement process. Contact
includes face-to-face, telephone, facsimile, electronic-mail (e-mail), social media, instant
messages, texts, or formal written communication.

The specific rules of contact are as follows:

(@) No Proposer nor any of its team members may communicate with another
Proposer or its team members with regard to the RFP or either team’s Proposal, except
that (i) subcontractors that are shared between two or more Proposer teams may
communicate with their respective team members so long as those Proposers establish
a protocol to ensure that the subcontractor will not act as a conduit of information
between the teams and (ii) this prohibition does not apply to public discussions
regarding the RFP at any TxDOT-sponsored informational meetings.

(b) Each Proposer shall designate one representative responsible for all
communications between the Proposer and TxDOT (initially, the person identified in the
QS as the sole point of contact), and such designated representative shall correspond
with TxDOT regarding the RFP only through TxDOT’'s Authorized Representative
(except communications with TXDOT’s ombudsman as provided in Section 2.3.2 below).
The TxDOT Authorized Representative may, from time to time, designate other persons
to communicate with the Proposers on behalf of TXDOT.

(©) No Proposer or representative thereof shall have any communications
regarding the RFP or the procurement described herein with any member of the Texas
Transportation Commission (“Commission”), Stakeholder or with any TxDOT staff,
advisors, contractors or consultants involved with the procurement or the Project,
except for communications with TXDOT consultants who have completed their services
for the Project and been released by TxDOT, communications expressly permitted by
the RFP or except as approved in advance by the Authorized Representative or the
Chief Planning and Project Officer, in his/her sole discretion. The foregoing restriction
shall not, however, preclude or restrict communications with regard to matters unrelated
to the RFP or participation in public meetings of the Commission or any public or
Proposer workshop related to the RFP.

(d) Proposers shall not contact any of the Stakeholders regarding the Project,
including employees, representatives, members and consultants of the Stakeholders,
except as specifically approved in advance by TxDOT in writing or as set forth in this
Section 2.2.2(d). Notwithstanding the foregoing:

0] each Proposer may meet with the City of Austin -- in its role as municipal
utility provider and only to the extent that its role as municipal utility
provider may be relevant for the Project -- for the sole purpose of
discussing utility issues in connection with the Project; provided that the
Proposer shall provide written notice to TXDOT of the date, time, location
and anticipated attendees of such meetings no later than three business
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days in advance of each such meeting; and provided, however, that the
Proposer shall not discuss other Proposers or their proposals, negotiate
exclusive arrangements to the detriment of other Proposers or otherwise
seek an unfair competitive advantage; and

(i) each Proposer may contact private landowners along the Project corridor
for the purpose of performing due diligence and discussing aspects of the
Proposal, including temporary construction easement, staging areas and
borrow; provided, however, that the Proposer shall not discuss other
Proposers or their proposals, negotiate exclusive arrangements to the
detriment of other Proposers or otherwise seek an unfair competitive
advantage; and provided further that the Proposer shall not attempt to
obtain from such landowners rights of entry during the procurement except
as set forth in Section 2.7.

(e) Proposers shall not communicate with the Texas Comptroller of Public
Accounts.

)] Any communications determined by TxDOT, in its sole discretion, to be
improper may result in disqualification.

()  Any official information regarding the Project will be disseminated from
TxDOT’s office on Department letterhead, on the RFP Webpage or on the Project
Webpage. Any official correspondence will be in writing, on TxDOT letterhead and
signed by TxDOT’s Authorized Representative or designee.

()  TxDOT will not be responsible for any oral exchange or any other
information or exchange that occurs outside the official process specified herein.

2.3 Questions and Response Process, and Addenda
231 Questions and Responses Regarding the RFP

Proposers shall be responsible for reviewing the RFP and any Addenda issued by
TxDOT prior to the Proposal Due Date, and for requesting written clarification or
interpretation of any perceived mistake, discrepancy, deficiency, ambiguity, error or
omission contained therein, or of any provision which Proposer fails to understand.
Proposers shall submit requests for written clarification in accordance with this
Section 2.3.1. TxDOT will consider these clarification requests in drafting addenda, if
any, to the DBA Documents. TxDOT also may elect, at its discretion, to respond to
such clarification requests through written responses. Any written responses given by
TxDOT will be for the information of the Proposers only, and will not become part of the
DBA Documents. In its discretion, TXDOT may incorporate the substance of a response
in this RFP, and as appropriate, may incorporate the substance of a response in the
DBA Documents, by means of an Addendum to this RFP.

TxDOT will only consider comments or questions regarding the RFP, including requests
for clarification and requests to correct errors, if submitted by a shortlisted Proposer to
Texas Department of Transportation RFP
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the Authorized Representative in writing via submission to the email address identified
in Section 2.2.1. A confidential communication regarding the procurement process
must be submitted to TxDOT's designated ombudsman by hard copy or electronic
transmission in the format prescribed herein (see Section 2.3.2 for a description of the
instances in which communications may be submitted to the ombudsman).
Submissions may only be made by the Proposer’s designated representative, and must
include the requestor's name, address, telephone and facsimile numbers, e-malil
address, and the Proposer he/she represents.

Such comments or questions may be submitted at any time prior to the applicable last
date specified in Section 1.5 and shall identify the document (e.g., the DBA, the Design-
Build Technical Provisions, etc.) including the relevant section number for reference,
and indicating whether the Proposer believes the question to contain confidential or
proprietary information relating to Proposer’s Proposal or ATCs. TxDOT reserves the
right to disagree with Proposer’'s assessment regarding confidentiality of information in
the interest of maintaining a fair process or complying with applicable Law. Under such
circumstances, TxDOT will inform the Proposer and may allow it to withdraw the
guestion, rephrase the question, or have the question answered non-confidentially or, if
TxDOT determines that it is appropriate to provide a general response, TXDOT will
modify the question to remove information that TXDOT determines is confidential.

Proposers will be limited to 30 questions per version of the RFP. If a question has more
than one subpart, each subpart will be considered a separate question. Corrections of
typographical errors, incorrect cross references or internal inconsistencies within or
among the RFP documents will be excluded from the above question limitation.

Except during one-on-one meetings, no telephone or oral requests will be considered.
Proposers are responsible for ensuring that any written communications clearly indicate
on the first page or in the subject line, as applicable, that the material relates to the
Project.

2.3.2 Ombudsman

TxDOT has designated an employee who is not involved in this procurement to act as
an ombudsman for the purpose of receiving written communications submitted in
accordance with this Section 2.3.2 on a confidential basis regarding the procurement
process. Instead of submitting written communications to TxDOT'’s Authorized
Representative as provided in Section 2.3.1, a Proposer may submit such confidential
communications, comments or complaints regarding the procurement to the
ombudsman, where Proposer believes in good faith that confidentiality is essential.
Please note that the deadline set forth in Section 2.3.1 applies to comments and
guestions regarding the RFP that are submitted to the Ombudsman. A Proposer must
submit such confidential communications in a separate document that does not include
any information identifying Proposer. After receiving such confidential communications,
the ombudsman shall forward only the separate document containing the confidential
communication to TxDOT’s Authorized Representative as identified in Section 2.2.1. If
the ombudsman determines that the submitted material is not of a confidential nature or
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has been submitted past the applicable deadline set forth in Section 2.3.1, the
ombudsman shall return the submission to Proposer and instruct Proposer to submit the
communication directly to TxDOT’s Authorized Representative in accordance with
Section 2.3.1. TxDOT has designated the following individual who is not involved in the
procurement to be the ombudsman for the procurement:

Ms. Rebecca Blewett

Associate General Counsel

Texas Department of Transportation
125 E. 11" Street Austin, Texas 78701
E-mail: Becky.Blewett@txdot.gov

All other questions and requests for clarification should be submitted to the Authorized
Representative in accordance with Section 2.3.1.

2.3.3 Addenda

TxDOT reserves the right, in its sole discretion, to revise, modify or change the RFP
and/or procurement process at any time before the Proposal Due Date (or, if Proposal
Revisions are requested pursuant to Section 5.6, prior to the due date for Proposal
Revisions). Any such revisions will be implemented through issuance of Addenda to the
RFP.

2.4  Pre-Proposal Meetings
24.1 Informational Meetings

TxDOT may at its option hold joint informational meetings with all Proposers at any time
prior to the Proposal Due Date following notice to all Proposers.

2.4.2 One-on-One Meetings

TxDOT intends to conduct one-on-one meetings with each Proposer on the dates set
forth in Section 1.5, and on such other dates designated by TxDOT in writing to the
Proposers, to discuss issues and clarifications regarding the RFP and Proposer’'s ATCs.
TxDOT reserves the right to disclose to all Proposers any issues raised during the one-
on-one meetings, except to the extent that TXDOT determines, in its sole discretion,
such disclosure would impair the confidentiality of an ATC or would reveal a Proposer’s
confidential business strategies. Participation at such meetings by the Proposers shall
be mandatory. The Federal Highway Administration (“FHWA”) and the Authority may
also participate in all one-on-one meetings.

2.4.3 Questions and Responses During One-on-One Meetings

During one-on-one meetings, Proposers may ask questions and TxDOT may provide
responses. However, any responses provided by TxDOT during one-on-one meetings
may not be relied upon. TXDOT may, in its discretion, and subject to Section 2.3.1
above, respond in writing to those questions; TXDOT may also incorporate the
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substance of its responses into the DBA Documents by Addenda, to the extent
responses are inconsistent with the terms of the DBA Documents.

2.5 Confidentiality/Public Information Act Disclosure Requests
251 Confidentiality Rules

All Proposers should obtain and thoroughly familiarize themselves with the Act, Code
and any Rules applicable to the issue of confidentiality and public information.  Each
Proposer, by submitting a Proposal to TxDOT in response to the RFP, consents to the
disclosures described in this ITP, including disclosures under the Public Information Act,
the Code, the Rules, or any other Law relating to the confidentiality or disclosure of
information, and expressly waives any right to contest, impede, prevent or delay such
disclosure, or to initiate any proceeding that may have the effect of impeding, preventing
or delaying such disclosure. Under no circumstances will TXDOT be responsible or
liable to a Proposer or any other party as a result of disclosing any such materials.

25.2 Observers During Evaluation

Proposers are advised that observers from federal or other agencies may observe the
Proposal evaluation process and will be permitted to review the Proposals after the
Proposal Due Date. TxDOT has agreed to allow: (i) FHWA officials and their outside
advisors, and (ii) the Authority to observe the procurement process, which includes
access to the Financial Proposals. Outside observers (other than FHWA officials) will
be required to sign TxDOT’s standard confidentiality agreement.

2.5.3 Public Disclosure of Proposal Documents

Proposers are advised that the information contained in Form J (Conflict of Interest
Disclosure Statement) and the Executive Summary (described in Exhibit B, Section 3.1)
of each Proposal may be publicly disclosed by TxDOT at any time, in TXxDOT’s sole
discretion.

Proposers are advised that upon recommendation to the Commission of the selection of
an apparent best value Proposer and in TXxDOT'’s sole discretion, TXDOT may publicly
release (a) each Proposal with the exception of: non-public financial statements of
privately held entities; Form M-1 (Design-Build Price); Form M-1.1 (Design-Build Price
Breakdown); Form M-1.2 (ATC Cost Adjustment); Form M-2 (DB Contractor Cash Flow
Adjustment Table / Maximum Payment Schedule); and (b) the selected apparent best
value Proposer’'s Forms M-1, M-1.1, M-1.2, M-2, or any of the information contained
therein. In the event TXDOT is unable to reach agreement on the DBA with the selected
apparent best-value Proposer and TxDOT, in accordance with applicable law, chooses
to enter into negotiations with the next highest ranking Proposer, then the Forms M-1
M-1.1, M-1.2, M-2 submitted by the next such highest ranking Proposer and any
information contained therein may be disclosed as described in the previous sentence
for the selected apparent best-value Proposer.

Prior to recommendation to the Commission of the selection of an apparent best-value
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Proposer, the financial statements and any Form M-1, M-1.1, M-1.2, M-2 submitted by
Proposers and the information contained therein shall be subject to disclosure as _may
be required by the Public Information Act, the Code, the Rules, or any other Law
relating to the confidentiality or disclosure of information.

After recommendation to the Commission of the selection of an apparent best-value
Proposer, b