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l Texas Department of Transportation

DEWITT C. GREER STATE HIGHWAY BLDG. ® 125 E. 11TH STREET e AUSTIN, TEXAS 78701-2483 # (512) 463-8585
August 11, 2003

Chambers Co. - DOT No. 762.816L, RRMP5.93 TxDOT Contract No. 123XXX4014
CSJ 3510-10-003 ' ' ’

Project NH 2003 (506)

SH 99 (Grand Parkway) at Cedar Crossing

Industry Spur Track east of Plumwood

Mr. Charles lupe

President

Cedar Crossing CCLP

11811 North Freeway, Suite 300
Houston, Texas 77060-3238

Dear Mr. lupe:

Attached is a copy of the executed Railroad original Overpass agreement for the above project.
As of this date, we have not received an estimate for flagging for this project. As soon as one
becomes available to you, please forward a copy to this office. The Houston District Office
estimates 20 days of flagging for this project. Also, please let us know the name and telephone
number of the person we need to contact for flagging schedule of trains.

The Railroad shall perform the ﬂagglng to be done by the Railroad as required by the prOJect
only after receipt of a written Work Order from the State. Payment will not be made for
flagging done by the Railroad that is performed at the project site prior to the issuance of a
“Work Order” by the State.

This was to let to contract August 5, 2003. A written Work Order will be issued to you by the
Houston District Office. Materials should be assembled and work should begin at this location
only after a written Work Order has been issued. If you have any questions regarding the
scheduling of this project, please contact the Houston District Area Engineer, Texas
Department of Transportation, Houston, Texas, telephone number (713) 802-5000.

Your cooperation in this matter is appreciated. If you have any questions, please contact
Sher Neely at telephone number (512) 416-3208. ' .

H I cuozt B ot SO -
Sin v ‘Tx @Q‘?‘ =

4 g;,@GEWE;D
Darin K. Kosmak [ :‘/ LUG 23 2003
Railroad Section Director'! N ’ ,
Traffic Operations Division™: Q{,& ‘«;3‘45“% 7

Attachments \,gw ML (;,,;E‘-w

cc: Steve Calles, Houston District, TxDOT — Copy of agreement attached. .
Norma Lopez, Finance Division, TXDOT - Copy of agreement attagh8TainED 30
Bill Reed, Finance Division, TxDOT - Copy of letter. S
Rosemary Zamora, Construction Division, TxDOT

An Equal Opportunity Employer




Chambers County
CSJ 3510-10-003
Project NH ) 2003/ 50t )
CONTRACT NO l;g XXS(L)O “ E ' SH 99(Grand Parkway) at
: Fisher Road east of Plumwood
DOT No. 762 816L, RRMP5.93

STATE OF TEXAS §
COUNTY OF TRAVIS §
TEXAS DEPARTMENT OF TRANSPORTATION
OVERPASS AGREEMENT

THIS AGREEMENT, made and entered into on the date hereinafter shown as being fully executed, by LB 3 L/ / N
and between the State of Texas, acting by and through the Texas Department of Transportation, &

hereinafter called the "State" and/or "Department," and Cedar Crossing Lﬁm-ted—bra.-b-rl-rty—em'p'crrm f

(EE€Y, hereinafter called the “Industry”, acting by and through its duly authorized contracting officers.

WITNESSETH

WHEREAS, the State proposes to extend State Highway 99 (Grand Parkway) onto Fisher Road
and across the tracks of the Industry at DOT No. 762 816L, Railroad Milepost 5.93 (Highway Station
3420+13.38) east of Plumwood, Chambers County, Texas, by constructing an overpass structure over the
Industry’s tracks, as shown on the print marked Exhibit “A”, attached hereto and made a part hereof; and,

WHEREAS, as part of this project it will be necessary to widen Fisher Road, to be renamed State
Highway 99, construct turnarounds, and install box culverts for drainage within the Industry right of way
and along the tracks, as shown on the attached Exhibit “A”; and,

WHEREAS, upon completion of the project the Industry shall remove the grade crossing surface,
warning devices and all other appearances as shown on the attached Exhibit “A”; and,

WHEREAS, said work is to be performed at no expense to the Industry, unless as provided
herein. ‘

AGREEMENT

-

NOW THEREFORE, in consideration of the premises and of mutual covenants and agreements -
of the parties hereto, to be by them respectively kept and performed as hereinafter set forth, it is agreed as
follows:

1. LICENSE & PERMISSION.

a. The Industry hereby gives to the State and/or its’ Contractor license and permission for
the construction, maintenance, and use of the aforesaid overpass structure, turnaround roads, box culverts,
and highway across its property and over its tracks at the intersection of the railroad and highway, as
shown on the attached Exhibit “A”. The license, given hereby, shall not prevent the Industry from
operating its trains or multiplying or changing its tracks across the land over which license has been given
or under the overpass(es) contemplated hereby, as shown on the attached Exhibit “A”.
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b. The Industry hereby grants additional license and permission to the State and/or its
Contractor to install and maintain drainage structures, to include drainage inlets and storm water system
lines and manholes on Industry right of way as shown on the attached Exhibit “A”.

c. The license given subject to the rights of utility companies to maintain and operate pole
and wire lines thereon and thereover, and the State will make its own arrangements with the utility
companies for any necessary relocation or alteration of said pole and wire lines.

“d. No legal right which the Industry now has to reconstruct, maintain, and operate its
existing track and appurtenances or to construct, maintain, and operate an additional track or tracks and
appurtenances upon and across said property shall in anyway be affected by the giving of this license. '

e. It is agreed that should the property or any portion thereof which is licensed hereunder
cease to be used for public road purposes, this license, as to the portion so abandoned, shall immediately
cease and terminate.

2. PLANS, ESTIMATES, CONSTRUCTION, and MAINTENANCE.

a. In order to provide for the safety of rail traffic, the Industry may provide, at State's
expense, flaggers during the period of performance of work in or incident to the proposed overpass
construction. The State shall give the Industry at least ten (10) days written notice prior to
commencement of any flagging work hereunder.

b. The Industry shall perform the flagging to be done by the Industry, as required by the
project, only after receipt of a written Work Order from the State to proceed with same. Payment will not
be made for flagging done by the Industry which is performed at the project site, prior to the issuance of a
"Work Order" by the State. The providing of this service shall not relieve the State and/or its Contractor
of any responsibility or liability. ' '

¢. The Industry shall commence all other force account work including removing the
grade crossing and all related equipment when all construction is completed on the overpass within thirty
(30) days, after receipt of written notice from the State, that the work may proceed and shall proceed
diligently to the conclusion of its obligations herein. Assembly of materials should be made sufficiently
in advance of the work to assure prompt delivery to the jobsite.

d. The State agrees to prepare plans and specifications, subject to approval by the
Industry, for the proposed overpass. Said plans and specifications, after having been approved in writing
by the State and the Industry, are hereby adopted as plans and specifications covering the construction of
said overpass structure and, when so approved, shall be marked “Exhibit B”, and, by reference, made a
part hereof.  No changes on the Exhibit “B” are to be made W1thout the written approval of such changes
by the State and the Industry.

e. The State shall furnish material for and perform the work to be done by it hereunder in
accordance with the approved plans and specifications. The State shall construct the overpass structure,
drainage facilities, and build its roadway, sidewalks, and pavement acrcss the Industry's right of way, as
shown on the plans and in accordance with approved specifications. Upon completion of the construction
activities, the State shall maintain or arrange for the maintenance of these facilities.

f. The Industry, unless otherwise provided, shall make such changes or alterations in the
tracks, communication and signal pole and wire lines, pipe sewer and drainage, or other facilities or
buildings located upon the Industry's right of way, which may be displaced or required by the
construction of the project, as may be necessary to maintain continuous service and conform them to said
construction and restore them to former condition for service either prior to, during, or following
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construction of said work. The Industry shall prepare a written cost estimate, subject to approval by the
State, for the adjustment of such facilities, attached hereto and to be identified as Attachment “1”. The
Railroad should also include the costs associated with flagging and engineering in the approved estimate.
Only work shown in the estimates will be reimbursed by the State.

g. The State assumes the entire responsibility for the construction, maintenance, and use
of said highway upon the Industry's property at the location herein described andnothing contained herein
shall ever be tonstrued to place upon the Industry any manner of liability for injury to or death of persons,
or for damage to or loss of property arising from or in any manner connected with the construction, -
maintenance, or use of the portion of said highway located upon the Industry's said property.

h. The Industry, under terms of this agreement, gives the State and/or its Contractor
permission to enter the Industry right of way to perform routine maintenance and/or emergency work as
required. This permission is granted solely for the work performed under this agreement.

3. INSURANCE.

The contract or contracts to be let by the State for the construction of the work to be undertaken
by it hereunder shall provide: :

a. Comprehensive General Liability Insurance Policy. The State's
Contractor shall furnish evidence to the State that, with respect to the
operations the Contractor performs, the Contractor carries a Standard
Comprehensive General Liability Insurance Policy providing limits of
not less than two million dollars ($2,000,000) for bodily injury and
property damage per occurrence, and not less than two million dollars
($2,000,000) aggregate for all occurrences.

If any part of the work is sublet, similar insurance shall be provided by or
on behalf of the subcontractors to cover their operations. -

b. Contractors' Protective Liability Insurance. The State's Contractor
shall furnish evidence to the State that, with respect to the operations
performed for the Contractor by subcontractors, the Contractor carries on
his own behalf a Contractors' Protective Liability Insurance Policy
providing for a limit of not less than two million dollars ($2,000,000) for
bodily injury and property damage per occurrence, and not less than two
million dollars ($2,000,000) aggregate for all occurrences.

c¢. Railroad Protective Liability Insurance (which includes Bodily Injury, -
- Property Damage, and Physical Damage Insurance). - The State’s

Contractor shall furnish an original policy to the State for and on behalf

of the Railroad which, with respect to the operations the Contractor or

any subcontractors perform, provides the Standard Railroad Protective

Liability Insurance Policy with a limit of not less than two million dollars

($2,000,000) for bodily injury, property damage and physical damage to

property, and not less than six million dollars ($6,000,000) aggregate for

all occurrences.

d. General. The insurance specified in paragraphs a. and b. shall be
carried until all work required to be performed under the terms of the
contract is satisfactorily completed as evidenced by formal acceptance by
the State. ’
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The insurance specified in paragraph c. above shall be carried until all
work performed on the Railroad right of way has been completed and the
temporary grade crossing, if any, is no longer used by the Contractor.

4. PAYMENT.

a. No payment will be due the Industry unless a Work Order for work to begin is 1ssued
ThlS Work Otder will normally be issued shortly after the contract letting.

b. Reimbursement to the Industry will be made for work performed and materials
furnished, including but not limited to, insurance premiums and coverage at the rate and amount set forth
in the approved cost estimate attached, in accordance with the provisions of the Federal-Aid Policy
Guide, Subchapter B, Part 140, Subpart I, issued by the Federal Highway Administration on December 9,
1991, and amendments thereto except as modified by the provisions herein. Work performed and
materials furnished by the Industry will be reimbursed by the State based on actual costs incurred by the
Industry as they relate to the development of the project and approved in the cost estimate.

. The cost of preliminary engineering is ineligible for reimbursement with Federal funds
due to being incurred prior to date of program approval and will therefore be reimbursed with State funds
if incurred after the State's request for preparation of estimates.

d. The Industry may submit monthly bills of at least $500.00, prepared in satisfactory
form for flagging and engineering work performed. Payment will be made within thirty (30) days for as
much as 95% of the costs detailed on the bilis.

e. The Industry will submit a complete and final bill, including all eligible costs, when the
project is completed, and the State will pay to the Industry as much as 95% of the costs detailed on the .
bill. The State shall make payment within thirty (30) days of receipt of the bill. After audit of the
Industry’s documentation for the final bill, the State will make payment of theeligible balance due the -

Industry.

5. TERMINATION.

a. The State reserves the right to cancel this agreement for any reason and at any time
prior to the issuance of a Work Order by the State to the Industry to proceed with any part of the work
outlined herein. The State will not be responsible for any expense incident to any cost incurred in the
event of the cancellation of this contract, unless a “Work Order” was issued by the State and the Industry
incurred expenses pursuant to that “Work Order.”

b. All provisions concerning the State, which are stipulated }.lerem shall automatically
" cease and terminate and be assigned to the State upon official completion of the prOJect and payment of -
the final bill.

6. RECORDS & AUDITS. The Industry shall retain adequate cost accounting records for
auditing purposes for a period of three (3) years after payment of the final bill.

7. EXISTING AGREEMENTS. It is agreed that all existiﬂg agreements between the Industry
and the State concerning licenses, permits, leases or easements at this location shall remain in full force

and effect.

8. RESPONSIBLE FOR ITS OWN ACTIONS. The parties hereto acknowledge that they are not
an agent, servant, or employee of the other party and is responsible for their own acts and deeds and for
those of its agents and employees during performance of contract work.
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9. PROTECTION OF FIBER OPTIC CABLE SYSTEMS. Fiber optic cable systems may be
buried on the Industry's property. Protection of the fiber optic cable systems is of extreme importance
since any break could disrupt service to users resulting in business interruption and loss of revenue and
profits. The State and/or its Contractor shall telephone (800) CALLDIG to determine if fiber optic cable
is buried anywhere on the Railroad's premises to be used by the State. If it is, the State and/or its
Contractor will telephone the telecommunications company(ies) involved, arrange for a cable locator, and
make arrangements for relocation or other protection of the fiber optic cable prlor to beginning any work.
on the Raxlroad’s premlses

10. LIMITED ACCESS. The State hereby agrees that during the performance of the proposed
improvements it will keep its employees, material, and machinery within the defined area of the premises
unless otherwise specified on the attached Exhibit “A”. There shall be no crossings of the Industry's
tracks except at existing, open, and public crossings.

11. INDUSTRY RETAINS TITLE. Upon execution by both parties, this agreement will be in
effect and continue thereafter for so long as the Industry premises shall be used for the purposes set forth
herein; provided, however, if the State shall abandon the use of the Industry premises, or any part thereof,
for such purposes, this license and permission and the rights and privileges granted hereby as to the
portion or portions so abandoned shall expire and terminate at the time each such portion shall be so
abandoned; whereupon the Industry shall have the same complete title to the Industry premises so
abandoned as though these presents had never been executed and the right to enter thereon and exclude
therefrom the State, its successors, and assigns.

12. TRANSFER. The State shall not assign the Agreement, in whole or in part, or any rights
herein granted, without the written consent of the Industry, and it is agreed that any transfer or assignment
of this Agreement or any of the rights herein granted, whether voluntary, by operation of law, or
otherwise, without such consent in writing, shall' be absolutely v01d and, at the option of the Industry,
shall terminate this Agreement. , :

13. AGREEMENT NOT A WAIVER. This permission is granted solely for the purposes of the
State, at its sole cost and expense, for the proposed drainage improvements as shown on the attached
Exhibit "A" and is expressly subject and subordinate to the present and future rights of the Industry, its
successors, assignees, lessees, grantees and licensees, to maintain, use, operate, and renew on, beneath, or
above the surface of the Industry premises any telephone, telegraph, power, communication, or signal
lines, poles and/or appurtenances, fiber optic communications, tracks, roadways, pipelines, structures,
improvements or facilities of similar or different character, as now located, and to construct, install,
establish, and thereafter maintain, use, operate, and to renew on, beneath, or above the surface of the
Industry premises, any or all said things, provided the same do not materially interfere with the State’s
use of the Industry premises as hereinabove provided.

-

14. NOTIFICATION. The State agrees to notify the Industry in writing when all work on the
Industry's right of way is complete. The Industry will notify the State when the grade crossing and all
related equipment has been removed.

15. CONDITIONS. In accordance with the Federal Aid-Policy Guide, Subchapter G, Part 646,
Subpart B, issued by the Federal Highway Administration on December 9, 1991, the Industry will not be
required to participate in the cost of the project.
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IN WITNESS WHEREQF, the State and the Industry have executed duphcate counterparts of this
agreement on the dates indicated below.

THE STATE OF TEXAS
Executed for the Executive Director and approved for the Texas Transportation Commission for the

purpose and effect of activating and/or carrying out the orders, established policies, or work programs
heretofore approved and authorized by the Texas Transportatlon Comm1ss1on

&M%m 75 - Datezg//vﬁ

Carlos A. Loped, P.E., Director, Traffic Operatlons Division

CEDAR CROSSING L.P., a Texas limited partnership
Cedar Crossing Management, L.L.C., its general partner

By: | W/

Charlgs S. Iupe
Manager

bae 1 7-¢-03

Notices:

For the purposes of this agreement, all notlces correspondence, billings, and other documentation shall be

mailed to the following addresses:

For the State of Texas , For the Cedar Crossing, L.P.
Railroad Section Director Charles Iupe, President

Texas Department of Transportation Cedar Crossing, L.P.

Traffic Operations Division (TRF-RR) 11811 North Freeway, Suite 300

125 E. 11" Street _ Houston, TX 77060-3238 -
Austin, TX 78701-2483 . S . :
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