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Executive Summary

Objective

To evaluate the Department’s (TxDOT’s) compliance with federal reporting requirements in 23 U.S.C.
§ 129(a)(3) and § 166(d)(1) relating to the expenditure of toll revenues, maintenance certifications,
and facility performance for both TxDOT and non-TxDOT owned toll facilities and verification of

reporting compliance for non-TxDOT owned Texas toll facilities for the reporting period as of June
2021.

Summary Results

TxDOT’s reporting requirements under 23 U.S.C. § 129(a)(3) (or Section 129) and § 166(d)(1) (or
Section 166) were met and TxDOT is compliant for the reporting period as of June 2021.

Section 129 Federal Reporting Compliance

A review of 32 toll facilities (for 15 different toll entities) was performed to assess if the documentation
required to be compliant with 23 U.S.C. § 129(a)(3) for the reporting period as of June 2021 was reviewed
by TxDOT and submitted:

= 32 of 32 (100%) toll facilities submitted the required documentation and were verified and reported as
Section 129 compliant by Alternative Delivery Division (ALD) through notification to Federal Highway
Administration (FHWA) on September 27, 2021.

Section 166 Federal Reporting Compliance

Five of 32 toll facilities were subject to additional reporting requirements to be compliant with 23 U.S.C. §

166(d)(1).

= 5 0of 5 (100%) toll facilities submitted the Section 166 performance reports to TxDOT; one facility was
reported as degraded which required the toll facility to submit a required plan to FHWA to ensure
compliance with Section 166. ALD reported the degraded facility’s failure to submit a plan to FHWA.

Control Environment

ALD is responsible for collecting certifications of maintenance, performance, and financial records
from toll entities (i.e., owner of toll facility) in accordance with the reporting requirements as defined
in 23 U.S.C. § 129(a)(3) and § 166(d)(1). ALD was established as an independent division as of
September 1, 2021, previously named the Strategic Contracts Management Section within the
Project Finance, Debt and Strategic Contracts Division (PFD).

ALD has established procedures for collecting, tracking, and verifying the records compliance with
Sections 129 and 166. A web-based document management system developed by ALD allows toll
entities to upload the required documentation to demonstrate compliance.

The annual reporting period begins in June of each year. Each toll entity is required by June 30t to
upload their annual maintenance verifications, maintenance certifications, and applicable fiscal year
financial statements and/or performance reports. Documentation submitted is then reviewed by ALD
or ALD'’s third-party consultant for compliance/non-compliance. After the review is completed, a
notification is sent to FHWA informing them the reporting period has concluded, the number of toll
entities reviewed, and the toll entities’ compliance/non-compliance status with Sections 129 and
166.

Background

Section 129 defines a public authority as a State, interstate compact of states, or public entity
designated by a State; therefore, TxDOT is a public authority and must comply with Section 129 and
Section 166 reporting. Public authorities with jurisdiction over toll facilities must comply with the
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annual reporting requirements for toll facilities in Section 129 and Section 166. Section 129

requires reporting of annual financials, maintenance verification, and maintenance certification.

Section 166 applies to high occupancy vehicle facilities that allow non-high occupancy vehicles to

utilize the facility by paying a toll and requires reporting of:

= An annual certification by the public authority managing the high occupancy vehicle (HOV) facility
stating the facility is following the requirements of Section 166.

= An annual performance report documenting the impact high occupancy toll lane (HOT) vehicles
have on the facility’s ability to keep minimum required average operating speed.

= Aplan to bring the facility to compliance if HOT vehicles’ use of the facility has caused the facility
to fall below the required minimum average operating speed performance standards (i.e.,
degraded).

For a toll facility to be eligible for federal participation, there are limitations on the use of toll

revenues received from the operation of the toll facility under Section 129. Toll revenues obtained

through HOT vehicles using the facility under Section 166 must follow the same limitations under

Section 129. Subject to verification through an annual audit, such toll revenues may only be used

for:

= Debt service, including the funding of reasonable reserves and debt service on refinancing.

= Areasonable return on investment of any private person financing the project.

= Any costs necessary for the improvement and proper operation and maintenance of the toll
facility, including reconstruction, resurfacing, restoration, and rehabilitation.

= |f the toll facility is subject to a public-private partnership agreement, payments that the party
holding the right to toll revenues owes to the other party under the relevant public-private
partnership agreement.

= |f the public authority certifies annually that the toll facility is being adequately maintained,
revenues can be spent for any other purpose for which federal funds may be obligated by a state
under title 23, U.S.C.

Annually, public authorities with jurisdiction over toll facilities are responsible for conducting an audit
of the toll facility records to verify the toll facility is adequately maintained and that the limitations on
use of toll revenues specified in the law are being complied with. TxDOT is required to provide results
of the audits to FHWA, retain the audit reports, and make them available for further audit by the
FHWA.
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Detailed Audit Report

Scope and Methodology

The audit was conducted during the period from December 1, 2021, to January 5, 2022. The audit
scope focused on TxDOT - Alternative Delivery Division’s (ALD) process of collecting and providing
FHWA with the following records: 1) maintenance verifications, maintenance certifications, and
applicable financial statements for 32 federally funded toll facilities as required by federal law in 23
U.S.C. § 129(a)(3) (or Section 129), and 2) annual certifications and performance reports for five
federally funded toll facilities as required by federal law in 23 U.S.C § 166(d)(1) (or Section 166).

Scope Area 1: Federal Reporting

Determined TxDOT’s compliance with federal reporting requirements over expenditure of toll revenues and

maintenance certifications for TXDOT owned toll facilities, and verification of reporting compliance for non-

TxDOT owned toll facilities, for the 2021 reporting period.

= Reviewed federal law, specifically 23 U.S.C. § 129(a)(3) and § 166(d)(1); and TxDOT policies and
procedures including ALD’s Section 129 and Section 166 compliance monitoring procedures.

= |nterviewed ALD Alternative Delivery Program Director and Alternative Delivery Project Manager.

= QObtained and reviewed a listing of toll facilities with federal participation that are subject to Section 129
and Section 166.

=  Reviewed maintenance verifications, maintenance certifications, and audited financial statements for
the 32 toll facilities subject to Section 129 requirements.

=  Reviewed performance reports, annual certifications, and reporting exception documentation for the
five toll facilities subject to Section 166 requirements.

Closing Comments

This report is prepared for the Texas Transportation Commission and for the Administration and
Management of TxDOT. The report presents the results of the Toll Facilities - Federal Reporting audit
which was conducted as part of the Fiscal Year (FY) 2022 Audit Plan.

We conducted this performance audit in accordance with Generally Accepted Government Auditing
Standards and in conformance with the International Standards for the Professional Practice of
Internal Auditing. Those standards require that we plan and perform the audit to obtain sufficient,
appropriate evidence to provide a reasonable basis for our findings and conclusions based on our
audit objectives. Recommendations to mitigate risks identified were provided to management during
the engagement to assist in the formulation of the management action plans included in this report.

The results of this audit were discussed with the Alternative Delivery Project Manager and provided

to the Alternative Delivery Division Interim Director on March 21, 2022. The Internal Audit Division
appreciates the cooperation and assistance received from the personnel contacted during this audit.
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