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Design-Build Stipend Payments TxDOT Internal Audit Division-Limited Scope

Objective
To evaluate the eligibility, computation, and approval of final payment for work products
acquired from eligible unsuccessful proposers for design-build projects.

Opinion

Based on the audit scope areas reviewed, control mechanisms are effective and
substantially address risk factors and exposures considered significant relative to impacting
reporting reliability, operational execution, and compliance. The organization's system of
internal controls provides reasonable assurance that most key goals and objectives will be
achieved despite significant control gap corrections and improvement opportunities
identified. Control gap corrections and improvement opportunities identified are likely to
impact the achievement of the organization's business/control objectives, but management
has agreed to corrective action plans to address the relevant risks within 6 months.

Overall Engagement Assessment Satisfactory

Findings
Operating
Title Control Design Effectiveness Rating
Finding 1 Documentatloq Requirements for Work X X Needs Improvement
Product Valuation
- Tracking and Utilization of Work
Finding 2 Products Acquired X X Needs Improvement

Management concurs with the above findings and prepared management action plans to
address deficiencies.

Control Environment

The Project Finance, Debt and Strategic Contracts Division (PFD) is responsible for the
development and procurement of design-build projects. PFD has established documented
procedures for the design-build procurement process that includes the review, preparation,
processing, and approval of payments for work products (i.e., stipend). These payments are
made to responsive but unsuccessful proposers for work products included within the
submitted proposals.

As part of the procurement process, PFD must obtain approval by the Texas Transportation
Commission (the Commission) for the amount of the payment to be stipulated within the
request for proposal (RFP). After award of the design-build contract, PFD along with third-
party consultants perform an evaluation of the work products within the unsuccessful
proposals for work product valuation, approval, and processing of the stipend payment.

During the work product valuation, the PFD procurement project manager oversees the
preparation of technical white papers which outline the basis for determination of the
valuation for work products contained in the proposal, using criteria specified in the
Commission’s authorizing minute order and the RFP. The technical white papers are used to
substantiate that the value of the work product is in accordance with payment limits
established under the Texas Transportation Code and the Commission’s authorizing minute
order.
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TxDOT executes an agreement with the unsuccessful proposers to establish TxDOT’s right to
use the work product provided in the proposal as purchased by the stipend payment
authorized by the Commission. Execution of this agreement by the unsuccessful proposers
is a condition to the stipend payment. The work product purchased includes but is not
limited to value added concepts, design schematics, and alternative technical concepts
(ATCs). In coordination with the applicable district, PFD evaluates the ATCs from the
unsuccessful proposals to determine if the ATCs should be incorporated into the final
design-build contract.

Summary Results
Audit testing completed resulting in management action plans.

Finding ~ Scope Area | Evidence

Review of five design-build projects awarded from June 2014
through June 2017 was performed to determine if
documentation was retained to support the valuation of work
products in the unsuccessful proposals. The following was

Payments .
1 Valuation and noted:
e 5 0of 5 (100%) design-build project files did not include
Approval . . .
all documentation needed to validate assumptions
used to value the work products (i.e., source of labor
rates used, level of effort, ATC cost savings
percentages, and design schematics sheet price).
Review of 61 work products that were assigned value by
o TxDOT for the five design-build projects awarded from June
Utilization of

2014 through June 2017, noted the following:
Work Product
2 . e 50 of 61 (82%) work products were not cataloged to
and Federal-aid .

Lo allow for future use of the techniques, methods, and

Participation ) : . .
innovative processes in the work product acquired

through the stipend payment.

Audit testing completed not resulting in management action plans.

Scope Area | Evidence

Review of design-build projects awarded from November
2012 through June 2017 was performed for Commission
approval and found:
e 9 o0f 9 (100%) design-build projects had Commission
Minute Orders approving the amount of the payments
Payments Valuation and to be stipulated in the RFP for work product contained
Approval in unsuccessful proposals.

The five most current design-build projects awarded from
June 2014 through June 2017 including the 11 stipend
payments for those projects were selected for further testing
and the following was identified:
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e 11 of 11 (100%) stipend payments for work product
had documentation to support:

o0 TxDOT management approval (Chief Financial
Officer and/or Division Director).

0 Proposers signed agreement (Payment for Work
Product Agreement) to accept payment and
allow TxDOT’s use of all work products not
returned.

0 Work product from unsuccessful proposals
used to support the payment.

Review of PFD’s budget for stipend payments found that
stipend payment estimates for fiscal year (FY) 2019 through
FY 2021 were included as part of their legislative
appropriation request.

Utilization of Work Product | Proposals submitted for the five selected design-build

and Federal-aid projects reviewed were maintained in a secure storage area
Participation by PFD.

Audit Scope and Methodology

The audit was conducted during the period from December 3, 2018 to January 24, 2019.
The audit focused on the review of 11 stipend payments, totaling $11.4 million, approved
for payment between November 2014 and January 2018 for work products purchased from

unsuccessful proposers for five design-build projects with a total contract amount of $2.4
billion.

Scope Area 1: Payments Valuation and Approval - to determine if documentation for
valuation of stipend payments is retained and approval is consistent with Texas
Administrative Code (TAC) and TxDOT policy.

Methodology included:

o Verified design-build projects (nine) awarded from November 2012 through June 2017
included Commission approval for the RFPs outlining the stipend payments to
unsuccessful proposers.

e Reviewed five design-build projects with stipend payments awarded between June
2014 and June 2017 for the following;:

0 Work product valuation methods defined within the design-build RFP.

0 Documentation retained to support the valuation of work product for
unsuccessful proposals.

0 Work product valuation amounts in comparison to amounts authorized by the
Commission.

0 Trends in valuation methodologies used to determine the estimated work product
value for unsuccessful proposals.

e Reviewed the estimated budget for stipend payments for FY 2019 to FY 2021.
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Scope Area 2: Utilization of Work Product and Federal-aid Participation - to determine if
work products purchased are available and disseminated for future use by TxDOT and if
federal-aid participation was utilized for stipend payments.

Methodology included:

e Evaluated retention and tracking methods for work products purchased through
stipend payment and used for the five design-build projects reviewed.

e Assessed methods used to document, analyze, and disseminate work products
purchased through stipend payment for inclusion in the design-build project in which
they were purchased or within TxDOT to improve efficiency or safety for other projects
or TxDOT operations.

e Reviewed record retention schedules to determine requirements for documentation
relating to work product valuation and stipend payments.

o Determined if federal participation was utilized for applicable design-build projects
reviewed as allowed by federal regulation.

o Reviewed Federal Highway Administration (FHWA) Fiscal Management Information
System reports and interviewed FHWA and Financial Management Division (FIN)
personnel including the FIN Director and FIN Accounting Section Director to validate
that TxDOT'’s federal funding limitation was fully obligated with other projects and
programs and was therefore not available for use with the stipend payments.

Methodology included within both Scope 1 and Scope 2:

e Reviewed the Code of Federal Regulations (CFR) Title 23 Part 636: Design-Build
Contracting and state laws and regulations including Texas Transportation Code
Chapter 223 and Texas Administrative Code Title 43 Rule § 9.153.

o Reviewed PFD policies and procedures including the Design-Build Procurement
Manual.

e Interviewed PFD personnel including PFD Director and Project Managers for the five
sampled design-build projects.

Background

This report is prepared for the Texas Transportation Commission (Commission) and for the
Administration and Management of TxDOT. The report presents the results of the Design-
Build Stipend Payments audit which was conducted as part of the FY 2019 Audit Plan.

Design-build is a method of project delivery in which the design and construction phases of
a project are combined into one contract. The Texas Transportation Code Chapter 223
allows TxDOT to pay unsuccessful proposers for design-build projects a stipend payment
that is a minimum of .25% of the awarded design-build contract amount, providing payment
does not exceed the valuation of the work products included in the proposal. Texas
Administrative Code requires Commission approval of the payment amount to unsuccessful
proposers. In addition, 23 CFR Part 636 allows for federal participation in the stipend
payments associated with design-build procurements.

From 2012 through 2018, TxDOT procured nine design-build contracts totaling $6.9 billion
and paid $17.3 million in payments for work products from unsuccessful proposers.

May 2019 5



Design-Build Stipend Payments TxDOT Internal Audit Division-Limited Scope

The design-build procurement process includes multiple evaluation committees and sub-
committees that include representatives from PFD, as well as other divisions, and the
district where the design-build project is located. Committees are used to evaluate the
request for qualifications to determine the short list to receive the RFP and to evaluate
submitted proposals to determine the award of the design-build contract. As a component of
the design-build project procurement, proposers can submit ATCs that serve as requests to
deviate from the requirements in the contract for the design, construction, or maintenance
of the project. Once the project is awarded, PFD works with the district in which the project is
located to evaluate the submitted ATCs for incorporation into the design-build project. The
district makes the final decision on which ATCs are included in the final design-build
contract.

We conducted this performance audit in accordance with Generally Accepted Government
Auditing Standards and in conformance with the International Standards for the Professional
Practice of Internal Auditing. Those standards require that we plan and perform the audit to
obtain sufficient, appropriate evidence to provide a reasonable basis for our findings and
conclusions based on our audit objectives. Recommendations to mitigate risks identified
were provided to management during the engagement to assist in the formulation of the
management action plans included in this report. The Internal Audit Division uses the
Committee of Sponsoring Organizations of the Treadway Commission (COSO) Internal
Control - Integrated Framework version 2013.

A defined set of control objectives was utilized to focus on reporting, operational and
compliance goals for the identified scope areas. Our audit opinion is an assessment of the
health of the overall control environment based on (1) the effectiveness of the enterprise
risk management activities throughout the audit period and (2) the degree to which the
defined control objectives were being met. Our audit opinion is not a guarantee against
reporting misstatement and reliability, operational sub-optimization or non-compliance,
particularly in areas not included in the scope of this audit.
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Detailed Findings and Management Action Plans (MAP)

Finding No. 1: Documentation Requirements for Work Product Valuation

Condition
Documentation requirements to support valuation of work products require improvement to
support stipend payments.

Effect/Potential Impact

With limited or missing documentation to support the methodology and assumptions used in
determining the value of a work product, TXDOT may be unable to qualify valuation decisions
made to the proposer including a detailed explanation of the valuation that is less than the
stipend amount, as required by law, and potentially raise concerns over the integrity and
consistency of the process.

Criteria

Project Finance, Debt and Strategic Contracts Division’s (PFD) internal procedures (Payment
for Work Product (Stipend) Preparation and Processing) include guidance for the
preparation of a technical white paper, which will include the calculated value of each
unsuccessful proposer’s submittal, and rationale for the recommended payment for work
product amounts for each unsuccessful proposer.

Texas Transportation Code § 223.249(a) states if the department determines that the value
of the work product is less that the stipend amount, the department shall provide the
proposer with a detailed explanation of the valuation, including the methodology and
assumptions used by the department in determining the value of the work product.

Cause

PFD’s internal procedures do not define specific supporting documentation (i.e., meeting
minutes where assumptions are discussed, tools used to estimate values) that should be
retained to validate the methodology and assumptions used in valuation of work products to
support the stipend payment.

Evidence
A review of five design-build projects awarded from June 2014 through June 2017 was
performed to determine if documentation was retained to support the valuation of work
products for the unsuccessful proposals. The following was noted:
e 5 0of 5(100%) design-build project files did not include all documentation needed to
validate assumptions used to value the work products (i.e., source of labor rates
used, level of effort, ATC cost savings percentages, design schematics sheet price).

Management Action Plan (MAP):
MAP Owner: Benjamin Asher, Director, Project Finance, Debt and Strategic Contracts Division

MAP 1.1: The Project Finance, Debt and Strategic Contracts Division will update the internal
Payment for Work Product (Stipend) Preparation and Processing procedure to provide
additional direction for documenting assumptions and methodology used for work product
valuation and record retention requirements for those items.

Completion Date: July 15, 2019

May 2019 7



Design-Build Stipend Payments TxDOT Internal Audit Division-Limited Scope

Finding No. 2: Tracking and Utilization of Work Products Acquired

Condition
Tracking and reporting of the work products purchased through stipend payments for
possible wider consideration of use within the agency does not exist.

Effect/Potential Impact

The tracking and communication of work products purchased could allow for the utilization
of the item or concept to be considered by other districts and/or divisions. Limited tracking
and communication for the work products made available through stipend purchase could
lead to inability to reduce construction and/or maintenance costs/issues for which the
acquired work products may already offer a solution.

Criteria

Texas Transportation Code § 223.249(a) states after payment of the stipend, TXDOT may
make use of any work product contained in an unsuccessful proposal, including the
techniques, methods, processes, and other information.

Cause

The Project Finance, Debt and Strategic Contracts Division does not have documented
processes or procedures for the tracking of purchased work products in a consolidated
tracking system. In addition, the procedures did not include a process for inclusion of
purchased non-ATC work products into the design-build project contract, and distribution of
work product information to TxDOT’s divisions and districts for use in other projects.

Evidence
Review of five design-build projects awarded from June 2014 through June 2017 was
performed on 61 work products (i.e., ATCs, value added concepts, design schematics, and
traffic control concepts) that were assigned a value by TxDOT, and the following was
identified:
e 50 of 61 (82%) work products were not cataloged or reported to allow for future use
of the techniques, methods, and innovative processes in the work product acquired
through the stipend payment.

Management Action Plan (MAP):
MAP Owner: Benjamin Asher, Director, Project Finance, Debt and Strategic Contracts Division

MAP 2.1: The Project Finance, Debt and Strategic Contracts Division established statewide
programmatic working groups (consisting of Districts and Divisions) in December 2018,
which may be convened to discuss alternative delivery concerns and lessons learned.

Completion Date: Action Completed

MAP 2.2: The Project Finance, Debt and Strategic Contracts Division (PFD) will establish a
process to identify, track, and present purchased work product to the statewide
programmatic working group that can be shared statewide. PFD will implement the work
product tracking process starting with the fiscal year 2019 design-build projects.

Completion Date: November 15, 2019
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Summary Results Based on Enterprise Risk Management Framework

Audit Results Dashboard
Design-Build Stipend Payments
Scope Areas Evaluated

Business Objectives (Reporting, Operational, Compliance) 0,C RO
Utilization of Work Product and

ERM Component Control Activities Payments Valuation and Approval . . )
Federal-aid Participation

Organizational Tone

Business Objective/Goal-Setting

Control

i Resource Capac
Environment p2clly

Forecasting/Budget

Training and Development

Risk Identification/Planning

Risk ent/Impact

Risk
Risk Response/Cost-Benefit Analysis

Business Continuity

Policies/Procedure Development & Maintenance

Approvals/Authorizations

Contral Activities |Supporting Evidence/Records Retention

Segregation of Duties/System Access

Safeguarding Assets/Security

Information Classification

Information Input

Information &

. Information Processin
Communication il

Information Output

[
N N

Internal and External Reporting

Exception Reporting Review

Reconciliations

Maonitoring Root-Cause Analysis

Evaluations/Inspections

Management Action Plans

Exemplary Satisfactory Needs Improvement [P ETE T

Closing Comments

The results of this audit were discussed with the Project Finance, Debt and Strategic
Contracts Division (PFD) Director on March 28, 2019. The Internal Audit Division appreciates
the cooperation and assistance received from PFD personnel during this audit.
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